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Case name: Bukowski v. Clarkson University, et al.,
No. 510057 (N.Y. App. Div. 07/14/11).

Ruling: The Supreme Court of New York, Appellate
Division affirmed a trial court’s dismissal of Shawn
Bukowski’s damages claim against Clarkson University.

What it means: Student-athletes are deemed to
have assumed the commonly known risks inherent in
their sport. As a result, a university’s legally enforce-
able duty to reduce the risks of the activity is limited
to making the conditions as safe as they appear to be.

Summary: Bukowski sued Clarkson University to
recover fordamages sustained during baseball practice
as a freshman pitcher on the institution’s Division Il
intercollegiate team. He was pitching from an artificial
mound at regulation distance in an indoor training
facility when the batter hit a line drive that struck him
in the face.

At trial, Bukowski acknowledged he was an expe-
rienced baseball player who was aware of the risk of
being struck by a batted ball while pitching. He admitted
he was familiar with the indoor training facility where the
team practiced and had practiced there regularly for at
least a month before the accident. He also testified he
had been informed by his coaches at least two weeks
before the accident that they intended to hold “live”
practice without a protective screenin the indoor facility.

At the conclusion of the presentation of testimony,

Appeals panel throws pitcher’s claim out of court

the trial judge granted the university’s motion to dismiss
on the ground that Bukowski had assumed the obvious
risk of being hit by a line drive.

Bukowski appealed, arguing the jury should be
allowed to decide whether the risk of being hit by a
ball was unnecessarily enhanced by the backdrop
and lighting of the indoor facility and failure to use the
protective screen.

The appeals court stated that organizers of sport-
ing activities owe a duty to exercise reasonable care
to protect participants from injuries
arising out of unassumed, concealed LAWSUITS &
orunreasonably increasedrisks.How- RULINGS
ever, voluntary participantsin sporting = This regular
activities are deemedto have assumed feature keeps
commonly known risks inherentinthe you informed
activity. about recent

Therefore, any legally enforceable ' lawsuits affecting
duty to reduce the risks of the activity athletics.
is limited to making the conditions as
safe as they appear to be.

Whether Bukowski was pitching in an indoor or out-
door facility, the risk of being hit by a ball is inherent in
baseball and the conditions in which he was pitching
were readily observable, the panel stated.

As aresult, the appeals court affirmed the trial court’s
dismissal of Bukowski’s claims. B

TITLE IX

University restructures
to comply with Title IX

Case name: Letter to: University of California-
Irvine, No. 09-09-2169 (OCR 09/29/10).

Ruling: The Office for Civil Rights determined
the University of California-Irvine was not in
compliance with Title IX’s equal participation op-
portunities requirements. The university entered
into a resolution agreement to resolve the non-
compliance issues.

What it means: Although student-athletes can
be counted twice for determining compliance with
Title IX’s three-part test, they can be counted only
once for determining substantial proportionality
of athletic financial assistance.

Summary: The Office for Civil Rights investi-
gated a complaint alleging that the University of
California-Irvine did not provide equal opportunity

to male and female athletes in the selection of
sports and levels of competition.

The complainant also alleged the university did
not provide athletic financial assistance to students
of both sexes proportionate to their actual par-
ticipation in the intercollegiate athletics program.

Until the 2009-10 academic year, the university
met Title IX’s requirements by complying with
prong two of the three-part test. The university
had never cut a women’s team and consistently
added women’s teams.

However, due to budgetary constraints, the
university cut approximately $1 million from its
program in the 2009-10 academic year. So start-
ing that year, the university chose to comply with
prong one of the three-part test.

Under prong one, the university must provide
participation opportunities for both sexes that
are substantially proportionate to their respective
enrollments. OCR’s Policy Interpretation defines
“participants” as those athletes who:
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e Receive institutionally sponsored support nor-
mally provided to athletes (for example, coaching,
equipment, etc.).

e Participate in organized practice sessions and
other team meetings and activities on aregular basis
during a sport’s season.

e Are listed on the eligibility or squad lists main-
tained for each sport.

e Cannot meet any of the above criteria because
of injury, but continue to receive financial aid on
the basis of athletic ability.

Athletes who participate on more than one team
are counted in each sport. Also, athletes do not
need to compete to be counted as participants,
nor do they need to be full-time students if they
otherwise meet the definition of participant.

The agency determined that in the 2009-10
academic year, male students comprised 46.37
percent of all students enrolled full-time at the
university. Based on the rosters provided by the
university, male athletic participation amounted
to 50.53 percent and female athletic participation
was 49.47 percent of the total number of athletes
in the program.

To determine whether there is “substantial pro-
portionality,” OCR looks to the average team size
for the underrepresented sex and compares it to
the additional number of athletes of that gender
needed to be exactly proportionate.

At UC Irvine, the average female team had 21
athletes and the additional number of female
athletes required for exact proportionality was 34.
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However, during the investigation, members of
the women’s indoor track team alleged that they
should not be counted as participants because it
was not a “real team.” Rather, they saw participa-
tion in the team as extended practice before the
outdoor track season began.

As aresult, OCR concluded the women’s indoor
track team did not represent genuine participa-
tion opportunities and recalculated the number of
additional female athletes that would be required
to achieve exact proportionality.

Under the new calculation, exact proportionality
would require 56 additional female participants.
Because 56 athletes could constitute at least two
average-sized teams in the university’s athletic
program, OCR concluded that the university did
not meet prong one of the three-part test.

The agency also determined male athletes did
not receive a substantially proportionate share of
athletic financial assistance. The OCR explained
that for purposes of this calculation, athletes who
participate on more than one team are counted
only once. To meet substantial proportionality,
the percentage of athletic financial assistance
provided to each gender should be within 1 per-
cent of the participation rates. But male athletes
at the university accounted for only 47.67 percent
of the financial budget despite the fact that they
comprised 55.42 percent of student-athletes.

The university entered into a resolution agree-
ment with OCR to address the compliance concerns
identified during the investigation. W

(1 YES! Please start my one-year subscription (12 issues) to
College Athletics and the Law for $225.

4 EASY WAYS TO ORDER
CALL Toll-Free: 838.378.2537

FAX Toll-Free: 888.481.2665

MAIL:

Jossey-Bass, An Imprint of Wiley
989 Market Street, Fifth Floor
San Francisco, CA 94103-1741

©O®

E-MAIL: jbsubs@wiley.com

Jossey-Bass/Wiley Guarantee: If you are not completely
satisfied with this newsletter, let us know and we will refund
the cost of your subscription.

PAYMENT OPTIONS: (all payments must be in U.S. dollars)
[ My Check payable to John Wiley & Sons is enclosed.

Your credit card payment will be
JVISA LIMC L AMEX charged to: John Wiley & Sons
Card #:

Card Security Code: (Required)

Expiration Date: /

Card Holder Name: (Please Print)

(3 digits on back of MC, VISA)
(AMEX, 4 digits above card #)

Avuthorized Signature: (Required)

Name: Title:

Company:

Address:

City: State: _ ZIP Code:
E-mail: Phone:

[ Yes, I'd like to hear about special discount offers, new products, and more.
Place me on the Jossey-Bass e-mail list.
Individual rate subscriptions must be paid by personal check or credit card. All orders subject fo
credit approval. Price includes postage, packing, and handling charges worldwide. Canadian

residents add GST and any local sales tax. GST #128424017. Individualrate subscriptions
may not be resold or used as library copies

© 2011 Wiley Periodicals, Inc., A Wiley Company
All rights reserved

Vol. 8, Iss.6
DOI: 10.1002/catl



Copyright of College Athletics & the Law isthe property of John Wiley & Sons, Inc. and its content may not be
copied or emailed to multiple sites or posted to alistserv without the copyright holder's express written
permission. However, users may print, download, or email articles for individual use.



