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 LEXISNEXIS SUMMARY:
 ... This probably reflects widespread compliance with the ordinances resulting from the affirmative requirement that contractors acknowledge and adopt the required policies; the significant threat of losing government contracts; the availability of alternative and more widely known enforcement mechanisms for discrimination complaints; the small size of the LGBT population; and the minimal resources almost all jurisdictions have invested in enforcing their ordinances.  ... In addition, some have added sexual orientation and gender identity to "affirmative action" requirements for local government contractors and some have passed ordinances that require contractors to offer benefits to their employees' domestic partners on the same terms that they are offered to spouses (Equal Benefits Ordinances or EBOs).  ... In terms of sexual orientation and gender identity non-discrimination ordinances, almost every locality reported that contractors were complying without resistance, and the localities that had encountered some resistance reported that it was easily overcome by explaining the requirements to the contractor.  ... Three localities, Miami Beach, San Francisco, and Seattle, reported that most resistance was from contractors who did not want to offer benefits to different-sex partners (as required by all three ordinances), even though they already did, or were willing to, offer the benefits to same-sex partners.

 TEXT:
 [*480] 
Introduction
 
 In April 2011, the Nashville City Council passed an ordinance prohibiting city contractors from discriminating against their employees on the basis of sexual orientation or gender identity. n1 Councilmembers who proposed the ordinance said it ensured that employment decisions were based "on performance and talent." n2 Over seventy private businesses and other organizations endorsed it. n3 The mayor said it "made sense" to "require companies that do business with the city to adopt a nondiscrimination policy similar to [the city's] own ... ." n4
Months later, however, the state legislature effectively repealed the Nashville ordinance by passing a statute that prohibits localities from enacting or enforcing ordinances that reach beyond the state's non-discrimination law. n5 Because Tennessee's non-discrimination law does not include sexual orientation and gender identity, n6 Nashville's ordinance was void. Supporters of the bill argued that ordinances like Nashville's imposed "a patchwork of policies" on businesses, and would have a "chilling effect" on movement of business to the area. n7 These concerns echoed those of councilmembers opposed to Nashville's ordinance, who argued that it "could preclude some small businesses from vying for government work," n8 and that it "could hamper continuance of [Nashville's] operations." n9
Nashville's ordinance, though the first in Tennessee, was the  [*481]  latest in a thirty-year effort by state and local governments to use their contracting power to require private sector employers to adopt LGBT-inclusive policies. Like Nashville, a number of state and local governments have enacted sexual orientation and gender identity non-discrimination ordinances that apply only to contractors. n10 In addition, some have added sexual orientation and gender identity to "affirmative action" requirements for local government contractors and some have passed ordinances that require contractors to offer benefits to their employees' domestic partners on the same terms that they are offered to spouses (Equal Benefits Ordinances or EBOs). n11 Currently, at least sixty-eight local governments have at least one of these types of contractor requirements. n12
Because of their reach and structure, these ordinances may have several advantages over local non-discrimination provisions that apply more broadly to the private sector. Such advantages include requirements that contractors affirmatively adopt these policies in order to get lucrative government contracts, and the threat of losing those contracts if they fail to do so or if they violate their policies. However, these contractor requirements have also generated some criticism - as Nashville's experience shows.
This is the first study to assess both the positive effects of these ordinances, and the validity of arguments made against them, by analyzing local governments' experiences with implementing and enforcing them. It is based on an original survey of the sixty-eight localities that have at least one of these types of contactor requirements, as well as eight other studies that three of these jurisdictions have conducted. Although some states have also passed laws requiring state government contractors to adopt these policies, n13 this review focuses only on local ordinance implementation and enforcement.
The three principle findings of this study are:
 [*482]  Almost all of the localities surveyed reported uniform compliance with the contractor ordinances, with little to no resistance by contractors. Twenty-five of the twenty-nine localities that provided information about their non-discrimination and affirmative action ordinances reported that contractors complied with the sexual orientation and gender identity requirements without resistance. Three of the twenty-nine localities reported just minimal resistance initially, but then the contractors agreed to comply when the requirements were explained to them. Similarly, the localities reported very little contractor resistance to EBOs. To the extent there were a handful of companies that resisted the EBOs, their main focus was on the requirement that domestic partner benefits be extended to different-sex couples.
Of all the localities that responded to the survey, only two reported individual enforcement investigations or actions for violations of these contractor requirements, and these localities just reported one such instance each. Twenty-eight of the twenty-nine localities reported that no complaints of sexual orientation or gender identity discrimination had been filed under their non-discrimination ordinances. The remaining locality was unaware if any complaints had been made because discrimination complaints were handled by a state agency, rather than the local agency implementing the contractor requirements. In addition, none of these localities reported that contractors had been barred from bidding on future contracts because they did not comply with these ordinances. Similarly, of the twelve localities with EBOs that provided detailed responses to the survey, only one, the City of Los Angeles, reported that a single complaint had been filed. None of these localities reported that contractors had been barred from bidding on future contracts because of non-compliance. However, a large contract in one city, Oakland, was terminated for non-compliance.
The contractor requirements have been adopted, implemented, and enforced with little disruption to government operations or work, administrative burden, cost or litigation. No locality reported that any of these ordinances made it difficult to find qualified contractors to carry out government work or operations. None of the localities that added sexual orientation and gender identity to non-discrimination or affirmative action ordinances reported that doing so was administratively burdensome or resulted in  [*483]  additional administrative or contractor costs. Similarly, ten of the twelve localities that gave detailed responses to questions about their EBOs reported that their EBOs were not administratively burdensome while the remaining one, San Francisco, declined to answer the question because it had not measured the burden of its ordinance. Further, studies by three of these localities showed that EBOs resulted in minimal additional administrative or contractor costs. Finally, only local EBOs had been subjected to litigation, four of seven of those cases were against San Francisco, the first jurisdiction to adopt an EBO, and no cases have been brought against any of these ordinances since 2004.
I. Local Contactor Ordinances Mandating LGBT-Related Workplace Policies
 
 To date, at least sixty-eight local governments have used their spending powers to require their contractors to adopt LGBT-related workplace policies. n14 They have enacted three types of  [*484]   [*485]  ordinances:
1. Non-discrimination ordinances that require contractors not to discriminate on the basis of sexual orientation or gender identity in employment;
2. Affirmative action n15 ordinances that require contractors to take certain outreach steps in their employment practices with respect to sexual orientation and gender identity; and
3. Equal benefits ordinances that require contractors to offer benefits to the domestic partners of employees on the same terms they are offered to spouses.
A. Non-Discrimination Ordinances
 
 Sixty-one of these localities have ordinances that specifically prohibit discrimination on the basis of sexual orientation by local government contractors, forty-two also prohibit discrimination based on gender identity. n16 These ordinances include contractor  [*486]   [*487]  ordinances that are separate from any broader non-discrimination ordinance the locality may have, as well as broad non-discrimination ordinances that specifically state that the ordinance applies to local government contractors. n17 Cities and counties of various sizes across the country - from Ypsilanti, Michigan, n18 to Los Angeles, California n19 - have enacted these ordinances.
Twenty of these ordinances apply to all local government contracts without exception. n20 Twelve of these ordinances apply  [*488]  to contractors with contracts above a certain dollar amount. n21 The dollar thresholds in these ordinances range from $ 1,000 to $ 50,000. n22 Eighteen ordinances exempt certain types of contracts. n23 The most common exemptions are for sole source  [*489]   [*490]  suppliers (meaning no other contractor can provide a good or service); contracts with government entities; and contracts entered into in order to respond to an emergency. n24 Two contractor non-discrimination ordinances only apply to construction contractors. n25 Seventeen of the contractor non-discrimination ordinances apply to contractors who fit the definition of "employer" in the locality's broader non-discrimination ordinance. n26 For example, Boston's ordinance requires that contractors be found in violation of the city's broader non-discrimination ordinance before contract-specific penalties may be imposed. n27 Boston's broad non-discrimination ordinance, which applies to all public and private sector  [*491]  employers, exempts employers with six or fewer employees, non-profit private membership clubs, and religious organizations. n28
The compliance requirements, enforcement procedures, and remedies available under these ordinances vary. More than half of these local ordinances (thirty-five) require that an equal opportunity statement be included in all government contracts, and allow the locality to terminate the contract and debar the employer from future contracting opportunities with the locality if the contractor has been found in violation. n29
 [*492]  Some of these localities have more stringent compliance requirements, or provide additional remedies. Five jurisdictions require employers to undergo a pre-approval or certification process before they contract with the local government. n30 For example, Atlanta requires that the office of contract compliance review information submitted by the employer to determine whether the employer is in compliance before awarding a contract. n31 A few jurisdictions allow for a monetary penalty against a contractor that has violated the non-discrimination clause. For example, Hayward, California, imposes a per day penalty of the greater of $ 250.00 or 1 percent of the contract amount for the time the contractor is deemed in non-compliance with the ordinance. n32 Three jurisdictions attribute liability for a contractor's violation to the local agency that entered into the contract. n33
Two localities, King County and Seattle, Washington, specifically provide that an aggrieved individual may file a complaint and seek individual remedies for a violation of the contractor non-discrimination ordinance, separate from the enforcement rights and remedies available under a broader non-  [*493]  discrimination ordinance. n34 The contractor non-discrimination ordinances of two other localities do not explicitly provide for individual remedies when a complaint is filed, but may be able to award them or include them in a conciliation agreement if the contractor is found to have violated the ordinance. n35
Some localities have less stringent compliance requirements, or provide more limited remedies. Thirteen jurisdictions require only that an equal opportunity statement is included in the contract, and do not explicitly provide for contract remedies, such as termination or debarment. n36 Thirteen other jurisdictions require only that an agency actor or body, such as the city manager or the human rights commission, ensure contractor compliance with a non-discrimination requirement, without explicitly requiring that any non-discrimination provision be included in government contracts. n37 Six of these limited  [*494]  ordinances explicitly state that the general ordinance prohibiting employment discrimination applies to contractors, but do not explicitly provide for contract remedies, such as termination or debarment. n38 Instead, the remedies match those that are available to complainants under the general non-discrimination ordinance.
B. Affirmative Action Ordinances
 
 Of the sixty-one localities with sexual orientation or gender identity contractor non-discrimination ordinances, thirty-five do not require contractors to take "affirmative action" or recruitment outreach steps with respect to any characteristic, including for racial minorities and women. n39 Of the remaining twenty-six localities, twenty-two require that contractors take "affirmative action" or recruitment outreach steps with respect to sexual orientation, n40 and sixteen of these also include gender identity. n41  [*495]  Four of the sixty-one localities exclude sexual orientation and gender identity from their "affirmative action" or recruitment outreach ordinances, although they do have these requirements for other protected groups such as racial minorities and women. n42
With respect to sexual orientation and/or gender identity, these localities generally require contractors to take steps that resemble some of the steps federal government contractors are required to take under Executive Order 11,246 with respect to ethnicity and religion. n43 These steps include acts such as conspicuously posting the non-discrimination policy at the job  [*496]  site; n44 including the policy in all job advertisements; n45 notifying unions of equal employment obligations; n46 furnishing employment and personnel information to the city or county if requested; n47 filing compliance reports or project cite reports if needed; n48 certifying that the contractor has not discriminated in violation of the equal opportunity requirements; n49 developing affirmative action plans; n50 disseminating equal employment policies internally and externally; n51 appointing an internal equal opportunity director to oversee compliance; n52 providing training on equal opportunity and non-discrimination requirements to staff; n53 reviewing selection procedures to ensure that the contractor is not discriminating; n54 and notifying subcontractors of non-discrimination requirements. n55
The sexual orientation and gender identity "affirmative action" or outreach requirements in eight of these ordinances apply to all local government contracts. n56 Fifteen of these ordinances apply to  [*497]  contracts above a certain dollar amount. n57 The dollar thresholds in these ordinances range from $ 1,000 to $ 100,000. n58 Three of these localities have lower thresholds for their non-discrimination requirements than for their "affirmative action" or outreach requirements. n59 Thirteen ordinances exempt certain types of contracts. n60 All thirteen localities exempt the same types of  [*498]  contracts from their non-discrimination requirements and their "affirmative action" or outreach requirements. One contractor non-discrimination ordinance only applies to construction contractors. n61
Of the twenty-two localities that include sexual orientation or gender identity in their "affirmative action" or outreach ordinances, none require statistical analysis of employees' sexual orientation or gender identity, or any numerical goals and timetables based on sexual orientation or gender identity. Fifteen of these twenty-two ordinances require that contractors perform statistical workforce analyses to determine the employment rates of women and minorities (defined as racial and/or ethnic minorities), or set numerical goals and timetables for hiring women and minorities. n62
 [*499] 
C. Equal Benefits Ordinances
 
 We identified seventeen localities that have Equal Benefits Ordinances. n63 These ordinances require contractors to provide benefits to unmarried partners on the same terms that they are provided to spouses. The first EBO was enacted by San Francisco in 1996. n64 Currently, seventeen localities n65 and one state, California, n66 have EBOs. These EBOs have been passed in six different states, with the highest concentration (nine) in California.
EBOs require benefits be offered "on the same terms" meaning contractors may comply in three ways: 1) by offering the same benefits to spouses and domestic partners (or by paying employees with domestic partners a cash equivalent if the locality is unable to offer the benefits); n67 2) offering no benefits to either spouses or domestic partners; n68 or 3) offering no employee benefits because the contractor has no employees. n69 In some localities,  [*500]  contractors may also comply by allowing employees to choose any member of the household to receive spousal equivalent benefits. n70 None of the EBOs are explicitly limited to same-sex partners, and therefore, require that any couple who meets the definition of "domestic partner" in the ordinance, whether same-sex or different-sex, be provided benefits on the same terms as spouses. n71
The benefits required by fourteen of these EBOs include health insurance benefits and a range of other fringe benefits, which make up an employee's total compensation package. n72 For example, San Diego, California's EBO defines "employee benefits" as:

 
All remuneration other than wages, salary, bonuses, commissions, and stock options offered to an employee as part of the employee's total compensation package, including bereavement leave, family leave, no-additional-cost services, health and medical benefits, employee discounts, memberships or membership discounts, moving expenses, pension and retirement benefits, transportation and travel benefits, and any other employment or fringe benefits. n73
 
  [*501]  Olympia, Washington's EBO is limited to equal health insurance benefits (medical, dental, and vision benefits), and San Mateo, California's EBO explicitly exempts pension and retirement benefits. n74 Santa Monica, California's EBO does not specify which benefits are covered. n75
Fourteen EBOs state the geographic reach of the ordinance. All of these EBOs state that they apply to the contractor's operations that occur within the locality and elsewhere in the United States where work related to the contract is being performed. n76 Thirteen EBOs also apply to work performed on real property outside of the locality if the property is owned or occupied by the locality and the contractor's presence on the property is related to the contract. n77 In addition to these requirements, San Francisco, California's EBO was written to apply to "any of a contractor's operations elsewhere [in] the  [*502]  United States," n78 but a district court in California has held that the dormant commerce clause prohibits this application. n79
All localities exempt some contracts from the EBO requirements, or allow waivers in certain circumstances. Thirteen localities exempt contracts that are below a certain dollar amount. n80 The dollar thresholds in these ordinances range from $ 5,000 to $ 100,000. n81 Miami Beach, Florida's EBO also exempts employers with fifty or fewer full-time employees. n82
Localities also offer waivers or exempt contracts in a number of different circumstances, including when the contract is necessary to respond to an emergency; n83 when no compliant contractor can  [*503]  provide the goods or services; n84 for joint purchasing agreements with another government; n85 for contracts with a sole source provider; n86 for contracts with a public entity; n87 for contracts with a non-profit entity; n88 for contracts with corporations providing banking services; n89 when the contractor is subject to a collective bargaining agreement that was in effect before the ordinance passed; n90 when requiring the benefits would be inconsistent with the terms of a grant from, or other agreement, with a public entity; n91 for contracts that would require specialized litigation; n92 for bulk purchasing contracts; n93 when only one contractor has bid; n94 for contracts with religious organizations; n95 for agreements involving trusts, bonds or securities; n96 for property rent or purchase contracts; n97 contracts only for the purchase of goods; n98 and when compliance would result in significant financial loss to the contractor. n99
All localities except one, Santa Monica, California, require that local government contracts include a written provision stating  [*504]  that the contractor will comply with the equal benefits ordinance. n100 One locality, San Francisco, also requires that contractors undergo an EBO compliance certification process before bidding on city contracts, and Dane County, Wisconsin, requires that contractors submit certification affirming that they have complied with the EBO before they receive final payment. n101 Eleven EBOs allow the city and/or an aggrieved employee to seek civil remedies for a violation of the ordinance; n102 four EBOs explicitly provide for individual remedies for an aggrieved employee. n103 Rules implementing San Diego, California's EBO  [*505]  also provide for individual remedies for an aggrieved employee. n104 Fifteen provide contract remedies, including termination of contract and debarment from future bidding, if an employer fails to provide equal benefits. n105
D. Advantages and Disadvantages of Local Contractor Ordinances
 
 Governments and LGBT advocates have tried several ways to expand protections for LGBT people in the workplace. Some of these include passing protections for LGBT government employees; n106 enacting anti-discrimination laws that apply to all public and private sector employers; n107 using government contracting power to impose protections on government  [*506]  contractors; n108 and encouraging employers to voluntarily adopt non-discrimination policies. n109 At the local level, ordinances focused specifically on contractors may have some advantages over broader ordinances that prohibit discrimination by all public and private sector employers. However, one principle disadvantage of these local ordinances, in particular as compared to state laws, Title VII, or the proposed Employment Non-Discrimination Act (ENDA), is that most do not have an individual private right of action.
1. Advantages of Local Contractor Ordinances
 
 First, in general, local contractor ordinances have more proactive enforcement mechanisms than local ordinances that apply to the private sector more broadly. Under these ordinances, contractors are generally required to sign provisions in their contracts stating that they will abide by non-discrimination and affirmative action ordinances, and EBOs. n110 Some localities also require that contractors submit company documents showing that they have an LGBT-inclusive non-discrimination policy or offer domestic partner benefits. n111 San Francisco requires that businesses undergo a certification procedure to ensure that they are EBO-compliant before they are permitted to bid on city contracts. n112
In addition, the contractual relationship provides an opportunity for the local government to directly communicate the requirements to private businesses, and to supply contractors  [*507]  with educational materials regarding compliance. In almost every locality, contractors are required to acknowledge and agree to the protections at the time they enter into a government contract. n113 Contractors are also often given government-produced materials to assist them in implementing the policies - notably, almost every locality with an EBO has created materials to explain to contractors how to comply. n114 Local agency  [*508]  involvement in implementing the policies may make compliance easier and more likely.
In contrast, broader non-discrimination local ordinances do not provide any compliance-checking mechanisms so employers may not even be aware of the ordinance unless a complaint is filed. n115 Employers must be aware of local ordinances in order for them to have any deterrent value. Most states do not prohibit sexual orientation and gender identity discrimination by statute, making it particularly important that employers are aware of protections in local, but not state, laws. n116
Second, failing to comply with these local contractor ordinances results in a drastic consequence that encourages compliance. Notably, most localities may terminate any agreement with a contractor who is found to have violated the ordinance, and may debar the contractor from bidding on future opportunities for a period of time. n117 Broader local non-discrimination ordinances  [*509]  often only impose a modest civil penalty for a violation, n118 or focus only on remedying discrimination against an individual complainant. n119 These local ordinances often do not even allow the complainant to file suit in court, which limits the remedies available to an individual to those that may be provided through an administrative hearing. n120
Third, contractor-specific ordinances can reach employers outside of the boundaries of the locality that enacted the protections. For example, a federal district court in California has held that EBOs may reach contractor operations in the locality, contractor operations that occur elsewhere in the United States where work related to the contract is being performed, and work performed on real property outside of the locality if the property is owned or occupied by the locality and the contractor's presence is related to the contract. n121 While the permissible  [*510]  geographic scope of contractor non-discrimination ordinances has not been litigated, presumably they may reach contractors' operations in other jurisdictions to the same extent as EBOs. Broader local ordinances, by contrast, may only apply within the locality's corporate boundaries. n122 Because of the reach of contractor ordinances, even if enacted in a state with LGBT-friendly laws, they can provide legal protection for LGBT employees working in states that do not have such statewide statutory protections.
Fourth, as a result of the advantages described above, contractor-specific ordinances may more directly and to a greater extent promote the economy and efficiency of a local government than provisions that apply more broadly. Contractor ordinances may positively impact a locality's bottom line by ensuring that its contractors are benefiting from economic gains associated with fair employment policies. For example, the preamble to Minneapolis's EBO states,

 
requiring contractors to provide to employees with domestic partners benefits equal to those provided to employees who are married will require contractors to maintain a competitive advantage in recruiting and retaining the highest quality work force, thereby improving the quality of goods and services that the city receives. The City of Minneapolis has a fiscal responsibility to ensure that it purchases the best quality goods and services possible within its budgetary constraints. To ensure that the City of Minneapolis receives improved quality of goods and services, the functions of the purchasing agent are expanded as provided in this section. n123
 
 Similarly, Los Angeles's EBO was enacted "to ensure that the City's contractors will maintain a competitive advantage in recruiting and retaining capable employees, thereby improving the quality of the goods and services the City and its people receive, and ensuring protection of the City's property." n124 Three other localities have stated in their EBOs that one purpose of the ordinance is to support the efficiency of local government operations. Dane County, Wisconsin states in the county code  [*511]  chapter that includes its EBO that the general purpose of the chapter is "to achieve greater efficiency and economy in the operation of Dane County government." n125 Similarly, Oakland's n126 and Sacramento's n127 EBOs cite furthering "convenience" as a benefit to the city governments. In addition, several localities that prohibit contractors from discriminating based on sexual orientation and gender identity have pointed to the economic benefits of non-discrimination ordinances. n128
Fifth, it may be legally, politically, and procedurally more feasible to pass these ordinances than provisions that apply more broadly. This is suggested by the local jurisdictions that have contractor requirements but do not have corresponding policies applying more broadly to the private sector. Of the sixty-one localities identified for this study that have a contractor non-discrimination ordinances, seven are in cities that do not also have broader sexual orientation and gender identity non-discrimination ordinances that apply to all private sector employers. n129 One of those is in North Carolina, which lacks a  [*512]  state law or a single local ordinance that prohibits private sector employers from discriminating on the basis of sexual orientation and gender identity. n130 Additionally, at least eighteen local governments require contractors to take affirmative action or engage in outreach steps with respect to sexual orientation and gender identity, but we have not identified any local governments that require all private sector employers to do the same. n131 Likewise, seventeen local governments require contractors to provide domestic partner benefits, but we have not identified any local government that requires all private sector employers to offer such benefits.
Finally, in some states, contractor-specific ordinances may be less vulnerable to judicial invalidation than broader non-discrimination ordinances that apply to the entire private sector. There are two issues that arise in legal challenges to local ordinances: whether a locality has the authority to enact the ordinance, and whether a state law preempts the local ordinance. n132 A locality may not enact an ordinance if it does not have the authority to do so under the state constitution, state statutes, or the local charter. n133 A Connecticut Supreme Court case suggested that even if a local government did not have the authority under these sources to enact a broad non-discrimination ordinance, it might still have the authority to enact non-discrimination ordinances that apply only to contractors. n134
 [*513]  Similarly, a local ordinance is invalid if it is preempted by a state statute. n135 For example, two courts have found that local non-discrimination ordinances that apply broadly to the private sector are preempted by state non-discrimination laws. n136 However, California appellate court cases n137 and Attorney General Opinions n138 explain that even if broad non-discrimination ordinances enacted under local government police power are preempted by a state law, localities can rely on their contracting powers to pass ordinances that apply only to contractors. When a local government relies on its contracting power, rather than its police power, the ordinance falls outside the scope of the state's power to regulate discrimination. n139 So long as the local government is regulating outside of that scope, the ordinance is not preempted by state law. n140
These decisions from California suggest that localities in states with preemptive non-discrimination laws may still be able to rely on their contracting power to enact contractor-specific non-discrimination ordinances. California provides the only decisions directly on point, but a Georgia court has also suggested that localities are able to regulate discrimination in their own affairs, even when they could not regulate discrimination in the city more broadly because of a preemptive state non-discrimination law. n141 Though the challenged ordinance applied only to discrimination by the city itself, the holding may also provide a basis for finding that a broad non-discrimination law does not preempt local contractor ordinances.
While the limited litigation around state law preemption of EBOs has had mixed results, it is likely that local ordinances that require all private employers to provide equal benefits for  [*514]  domestic partners would be preempted by the federal Employee Retirement Income Security Act (ERISA) and possibly state law. This probably explains why no such local ordinances have been identified. In terms of local EBOs and state law preemption, the Ninth Circuit has held that EBOs are not preempted by California's broad domestic partnership law. n142 New York's highest court, on the other hand, invalidated New York City's EBO on the grounds that it was preempted by a state procurement statute requiring that contracts be awarded to the "lowest responsible bidder." n143
Courts have found that EBOs are preempted by ERISA to the extent that they require self-insured employers to provide health care benefits to domestic partners, in at least some circumstances. n144 ERISA preemption is discussed more fully in Part VII.D below. However, one court has held that an exception to ERISA preemption is available to localities for EBOs, the "marketplace participant" exception, which would not apply to ordinances that require all private employers within the jurisdiction to have domestic partner benefits. n145
2. Disadvantages of Local Contractor Ordinances
 
 The principal disadvantage of local LGBT-related ordinances that apply to contractors, as opposed to the private sector more generally is their more limited scope. They only apply to businesses that have contacts with the locality.
The other chief disadvantage, as described above, is that most ordinances do not provide for an individual right of action and corresponding remedies. n146 This provides less incentive for  [*515]  employees to come forward with complaints, and places the burden of enforcement on the locality. Thus, enforcement is then limited by the resources that the localities allocate to such efforts. An individual right of action creates an incentive for individuals and the private bar to enforce non-discrimination laws. As discussed below, the lack of an individual's right of action, and limited resources that localities have allocated for enforcement, may contribute to the finding of this study of almost no individual enforcement action under any of these contractor ordinances.
E. Common Arguments in Opposition to Local Contractor Ordinances
 
 While ordinances mandating LGBT-friendly workplace polices for contracts may be more legally, politically, and procedurally viable, for some localities, proposal for these ordinances have also been met with arguments for not passing them. Opponents argue that a jurisdiction may lose contractors or not have the best contractors if they are required to comply with these policies that reach beyond federal and many state laws. n147 Others have argued that the policies will be costly to enforce and will be administratively burdensome for already strained local governments. n148 Additionally, a few of the ordinances have been challenged in court, prompting concern that other localities will face litigation as a result of passing similar ordinances. n149
 [*516] 
II. Methodology
 
 This is the first study to evaluate the three main types of contractor ordinances, in order to determine both the positive impact they have on LGBT-related workplace policies and the validity of the arguments made against them. The study is based on a survey of those localities that have adopted LGBT-related contractor requirements, as well as the findings of eight studies and self-evaluations conducted by these jurisdictions. The positive impact of these ordinances was studied by looking at what the ordinances have accomplished. For example, have more contractors adopted LGBT-inclusive policies as a result of the ordinances? Have they provided redress for specific violations? The arguments against the ordinances were evaluated by asking those enforcing them if the concerns around their enactment have been born out. Have the work and operations of local governments been disrupted because they could not find compliant contractors? Have they been costly to administer or burdened local administrative agencies?
All of the sixty-eight localities identified above were contacted for purposes of this study. Sixteen localities with EBOs (all except Santa Monica) were contacted first by email on April 4, 2011. If the locality did not respond to the email, a follow-up email was sent on April 11, 2011. If no response to the second email was received, the localities were contacted by phone on April 21, 2011. If no one was available to answer the questions by phone, a voicemail was left explaining what information was sought. The localities that did not respond were contacted again on May 13, 2011. The localities with contractor non-discrimination ordinances and affirmative action requirements were contacted about these provisions by email on June 28, 2011. Those that did not respond were contacted again by email on August 30, 2011, and finally by phone on September 16, 2011.
Santa Monica passed its EBO on April 28, 2011. n150 The city was contacted by phone on May 5, 2011, with a request for information about any trainings that have been conducted or materials that have already been developed. The city provided the limited information it had available.
On December 7, 2011, just those jurisdictions that had already  [*517]  responded to early requests were sent a set of further questions to clarify statements about compliance with their ordinances. Follow-up emails with these questions were sent on December 21, 2011.
When the localities were contacted, they were asked to answer a set of questions about their experiences with adopting, implementing, and enforcing their non-discrimination ordinances, n151 ordinances requiring affirmative action or outreach steps, n152 and EBOs. n153
Thirty-eight cities and counties provided responses to our questions. These localities include: Austin, Texas; Baltimore, Maryland; Berkeley, California; Bloomington, Indiana;  [*518]  Cambridge, Massachusetts; Canton, Ohio; Charlottesville, Virginia; Council Bluffs, Iowa; Dane County, Wisconsin; Des Moines, Iowa; Detroit, Michigan; Eugene, Oregon; Hartford, Connecticut; Indianapolis, Indiana; Iowa City, Iowa; Johnson County, Iowa; King County, Washington; Los Angeles, California; Madison, Wisconsin; Miami Beach, Florida; Minneapolis, Minnesota; Northampton, Massachusetts; Oakland, California; Olympia, Washington; Phoenix, Arizona; Portland, Oregon; Prince George's County, Delaware; Raleigh, North Carolina; Sacramento, California; Saint Paul, Minnesota; San Diego, California; San Francisco, California; San Mateo County, California; Santa Monica, California; Seattle, Washington; Tucson, Arizona; Tumwater, Washington; and West Hollywood California. n154 Their responses are presented in the next section.  [*519]   [*520]  Most of these cities and counties provided detailed responses, but a few localities provided limited information. Four cities provided very limited information on enforcement of their EBOs: Berkeley, n155 King County, Minneapolis, and Olympia. n156  [*521]  Cambridge, Berkeley, Eugene, Northampton, Raleigh, and West Hollywood provided very limited information on enforcement of their contractor non-discrimination or affirmative action ordinances. n157 Minneapolis and Seattle provided detailed responses about their EBOs, but no information about their non-discrimination or affirmative action ordinances. Santa Monica was only able to provide limited information about its EBO because the ordinance had so recently passed. n158 However, the limited responses from these localities support that they have not invested any significant resources or hired new staff to implement or enforce their EBOs, contractor-specific non-discrimination, or affirmative action ordinances.
The agencies that provided data and information for this study largely reported similar experiences with these ordinances. However, these agencies may be qualitatively different from agencies that did not respond to our requests. Many agencies did not respond despite repeated attempts. This may indicate a lack of staff and resources at these agencies, which, in turn, may mean that these agencies are not able to dedicate the time and effort needed to implement and enforce their ordinances. They may not be equipped or available to answer contractors' questions, which alleviated resistance in almost every case for the agencies that provided information. And they may not be able to produce educational materials, or train staff on enforcing the ordinances, like some of the agencies that responded. Nevertheless, more than half of the localities contacted provided information that can inform future debates in localities seeking to pass similar protections for LGBT workers.
During the survey, we also identified nine studies that these  [*522]  jurisdictions had conducted to design and evaluate their ordinances. These include a report by Oakland evaluating other EBOs before it adopted its own; n159 five evaluations by San Francisco of its EBO conducted in 1999, n160 2000, n161 2001, n162 2002, n163 and 2004; n164 a five year cost estimate by Miami Beach in 2005 of its EBO; n165 a survey by Miami Beach of its contractors before it passed its EBO to measure any potential resistance; n166 and an evaluation by San Diego of its EBO six months after the ordinance went into effect. n167 Information from these reports is also summarized below.
III. Compliance with LGBT-Inclusive Contractor Requirements
A. Compliance
 
 Many private companies have publicly supported ordinances that prohibit contractors from discriminating on the basis of sexual orientation and gender identity, and require contractors to  [*523]  offer domestic partner benefits. n168 Local agencies' experiences with implementing these ordinances reflect that support, finding that, almost without exception, private businesses interested in contracting with the locality are willing to adopt and comply with these policies. In almost all localities that responded, any resistance to these policies was minimal and short-lived. In the few localities that reported some initial resistance, contractors quickly agreed to comply with the policies.
In terms of sexual orientation and gender identity non-discrimination ordinances, almost every locality reported that contractors were complying without resistance, and the localities that had encountered some resistance reported that it was easily overcome by explaining the requirements to the contractor. Twenty-five n169 of twenty-nine localities reported that all contractors doing business with the local government were willing to comply with the sexual orientation and/or gender identity requirements in the local ordinance. Three localities, Bloomington, Iowa City, and Madison, reported that they have encountered a few contractors who were initially resistant to complying with these requirements. All three cities said that they responded to the contractors' questions, and explained that the law requires the inclusion of these characteristics. Bloomington and Iowa City reported that they were unaware of any contractor who failed to bid after the requirements were explained, and Madison reported that in "most instances" contractors were willing to comply once they understood the law. One locality, Phoenix, did not provide a response to this question.
Additionally, no locality n170 reported that contractors were unwilling to comply with any particular affirmative action step,  [*524]  or objected to the use of the phrase "affirmative action" with respect to sexual orientation or gender identity. However, contractor resistance to the sexual orientation and gender identity provisions generally in Bloomington and Madison may have concerned these requirements in addition to the non-discrimination requirements because their ordinances contained both non-discrimination and affirmative action requirements.
Six of eleven localities that responded reported some resistance to their EBOs: Dane County, Miami Beach, San Francisco, San Mateo County, Seattle, and Tumwater. All of these localities reported that when resistant contractors were given information clarifying the requirements of the ordinance, contractors were willing to comply in most cases.
Three localities, Miami Beach, San Francisco, and Seattle, reported that most resistance was from contractors who did not want to offer benefits to different-sex partners (as required by all three ordinances), even though they already did, or were willing to, offer the benefits to same-sex partners. These contractors were mainly concerned that covering different-sex partners would greatly increase costs, or that they would be forced to move to another insurance carrier because their current carrier would not cover different-sex partners. Miami Beach and San Francisco both said that they explained to these contractors that they could comply by paying a cash equivalent to employees with different-sex domestic partners, rather than switching carriers. San Francisco also explained that under its ordinance, if any employee of the contractor has a preexisting medical condition or if other insurers do not have the same pool of doctors, the contractor is not required to switch carriers, and may use their current insurer's definition of "domestic partners."
Seattle reported that several contractors based outside of Washington State resisted compliance, claiming that offering same-sex domestic partner benefits was barred by the state where they were based. n171 San Mateo reported that no contractors resisted because of costs, but a few resisted because they found it "politically unacceptable" to offer the benefits.
Before Miami Beach passed its EBO, the City's Procurement Division surveyed contractors that were doing business with the city at that time. n172 The purpose of the survey, in part, was to  [*525]  gauge contractors' reactions to the requirements. More than 2,800 surveys were distributed, and 604 responses were received (22 percent). When asked if they already provided domestic partner benefits, 64.7 percent of contractors reported that they did. When asked whether they would continue to do business with the city if they were required to offer domestic partner benefits, 76.3 percent reported that they would, 19.2 percent reported that they would not, and 4.5 percent did not answer. Since the ordinance went into effect, Miami Beach reported that only two non-compliant contractors submitted bids, but in neither case were the companies the lowest bidders, so there was no need for the city to pursue enforcement of the EBO. n173
In an evaluation of its EBO, San Diego found that all of its 302 contractors were in compliance with the EBO during the first six months of enforcement. n174 The vast majority of contractors (72 percent) complied by offering benefits to domestic partners. n175 Twenty percent of contractors were in compliance because they offered no spousal or domestic partner benefits and 3 percent had no employees. n176 The remaining 1 percent did not offer the benefits, but were deemed in compliance with San Diego's EBO under a provision that exempts firms subject to a collective bargaining agreement that existed before the EBO went into effect. n177
In an evaluation of its EBO, San Francisco also found that the vast majority of contractors that have undergone their certification procedure have been found in compliance with the EBO, and that compliance increased over time. During the first seven years of the EBO, it found that compliance increased from 91 percent in the first six months of implementation to 94.6 percent after seven years. n178 In 2011, in response to the present survey, San Francisco reported that the compliance rate was 93.6 percent.
There are three ways to comply with the San Francisco EBO,  [*526]  and the evaluation found that the majority of contractors complied by offering equal benefits to spouses and domestic partners (45 percent), 28 percent complied by not offering any benefits based on marital or domestic partnership status, and 27 percent complied because they had no employees (sole proprietorships). n179 All three categories are considered compliant because domestic partners are not treated differently than spouses. n180
Over the first seven years of implementation, San Francisco also found that there was an 8 percent decrease in those contractors complying by offering no employee benefits to spouses or domestic partners. n181 It concluded, "this decline refutes the assertion that Equal Benefits legislation encourages employers to take away benefits they might otherwise offer." n182 It also found that most of the contractors who complied by not offering benefits to spouses or domestic partners had fewer than twenty employees and offered no employee benefits to any employee, single, married, or partnered. n183
At the end of seven years, San Francisco estimated that 66,492 employees of its contractors were taking advantage of domestic partner benefits provided by the EBO. n184 It also found that contractors that complied by offering equal benefits could be found in forty states and D.C. and in over 600 cities nationwide, n185 and reported compliance by large (5,000 or more employees), medium (500-4,999 employee) and small companies (under 500 employees), "[in] proportions [that] are reflective of the U.S. business community in general ... ." n186
Several other localities that had not conducted studies such as San Francisco's also reported that more companies had adopted LGBT-inclusive policies because of the ordinances. For example, San Diego reported having several conversations with contractors when the ordinance first passed about how to properly add the protections to their handbooks. Bloomington reported that it has instructed several employers to amend their affirmative action plans to include sexual orientation in order to bid on city  [*527]  contracts, and the contractors had done so. These reports are also consistent with several media reports of companies changing their policies in order bid on local government contracts. n187
The results of this survey indicate that these ordinances have increased workplace protections for LGBT people. The fact that even resistant contractors were willing to comply when the ordinances were explained suggests that the ordinances have resulted in protections from employers who otherwise did not have internal LGBT-inclusive policies. The minimal resistance to these ordinances reported by the localities also indicates that they have caused little, if any, disruption to the contracting process for both the agencies and the contractors.
Because agencies do not track whether contractors had the policies in place before they decided to bid on contracts, it is difficult to say how many more contractors have adopted internal LGBT-inclusive policies because of the ordinances. However, even if many of the businesses that were awarded contracts already had protections in place, the local ordinances provide an external enforcement mechanism for the pre-existing internal corporate policies. The ordinances establish an administrative complaint procedure, and provide remedies for violations, which go beyond internal remedies available for breach of corporate policies. In this way, the ordinances provide greater protection for LGBT people, whether or not contractors already have LGBT-inclusive polices in place.
Compliance with these provisions, particularly the affirmative action requirements and the EBOs, demonstrates that the ordinances are valuable in securing protections that go beyond the mandates of current state laws. For example, none of the contractors in these localities were required by state laws applying to all private sector employers to take affirmative action with respect to sexual orientation or gender identity because no such statewide laws existed.
Most (68 percent) of the localities in this study were in states with statewide non-discrimination protection for LGBT people, so their contractors were most likely already legally required to comply with the non-discrimination provisions. Nonetheless, almost a third were in states without statewide laws, and these  [*528]  localities reported no more resistance to the requirements than localities in states with statewide anti-discrimination laws.
Localities interested in passing EBOs may find more contractor-support for the ordinances if they only require benefits for same-sex partners. The majority of contractor resistance reported by the localities in this study was to the requirement that benefits be provided to different-sex partners. However, limiting benefits to same-sex partners may be politically less popular and may open up the ordinances to equal protection challenges. n188
B. The Impact of Waivers on EBO Compliance
 
 In evaluating compliance with these ordinances, it is important to consider that all localities with EBOs allow contractors to request waivers from the EBO requirements under certain circumstances. Although these contractors are offering spousal benefits, but not domestic partner benefits, the locality does not consider them out of compliance with the EBO. Data collected from four localities indicate that contractors primarily comply with EBOs through non-discriminatory benefits policies as opposed to obtaining waivers. n189
Waiver provisions in EBOs are fairly consistent across localities. All or most of the EBOs provide exemptions in the following circumstances: when the locality is responding to an emergency; when no compliant contractor can provide goods or services; when the contractor is a sole-source provider; when the requirements would be inconsistent with a grant or agreement with a public agency; and when the contract is with a public entity. n190 A few ordinances include other exemptions, for example, when there is only one bidder or when the contract is with a non-profit entity. n191
Four localities, San Francisco, Miami Beach, Minneapolis, and Sacramento, provided specific details about their waiver programs. During the years that San Francisco evaluated its EBO, between 1,232 and 1,604 waivers were requested each  [*529]  year. n192 In these years, it granted most of these waivers, between 94.8 percent and 99.3 percent of all requests for waivers. The vast majority of these waivers were granted because the non-compliant contractor was a sole source for the goods or services needed. During the third year of the EBO, San Francisco entered into 187,575 transactions covered by the ordinance, 0.7 percent of which were entered into pursuant to a waiver. n193 Data on the total number of covered transactions are unavailable for the other years.
Table 1. Waivers Granted to San Francisco Contractors, 1998-2002 & 2004
 
	Percentage of Waivers Granted n194

	Type of Waiver
	1998
	1999
	2000
	2001
	2002
	2004

	Sole Source or Blanket
	93.1%
	93.1%
	90.2%
	93.2%
	91.4%
	92.5%

	Sole Source n195
	
	
	
	
	
	

	Public Entity
	3%
	2.4%
	2.9%
	2.1%
	2.5%
	3.3%

	Company was a Shell
	0
	0
	0
	0
	0
	0

	Company for a Non-
	
	
	
	
	
	

	Compliant Company
	
	
	
	
	
	

	No Compliant Company Bid
	3.1%
	4.8%
	6.6%
	<.1%
	0
	.3%

	Bulk Purchasing
	.5%
	0
	<.1%
	4.4%
	5.7%
	4%

	Emergency
	0
	.4%
	.1%
	.2%
	.5%
	0

	Total requested
	1,474
	1,393
	1,389
	1,232
	1,287
	1,604

	Total granted
	1,398
	1,383
	1,371
	1,216
	1,263
	1,527

	
	(94.8%)
	(99.3%)
	(98.7%)
	(98.7%)
	(98.1%)
	(95.2%)



  [*530]  San Francisco's self-evaluation studies point out that just because contractors obtain a waiver does not mean they are not providing at least some form of domestic partner benefits to their employees. For example, companies that only extended domestic partner benefits to same-sex domestic partners have to obtain a waiver because the EBO requires that same-sex and different-sex domestic partners be covered. n196 In addition, if companies just extended medical benefits to domestic partners, but not retirement or leave benefits, they also must seek a waiver because the EBO requires equal medical, retirement and leave benefits. n197 For example, San Francisco found that out of the ten largest contractors (in terms of dollars awarded) who received waivers in the first five years of implementation, one had since become compliant by offering domestic partner benefits, and five offered domestic partner benefits, but did not fully comply with the EBO. n198 Three of the remaining four that did not offer benefits were public entities San Francisco was required to work with to satisfy a federal or state mandate. n199
In 2005, Miami Beach determined that waivers would have been granted to twenty-eight contractors if the EBO had been in effect for the previous five years. n200 This represented 16 percent of the 174 contracts awarded in those five years.
Minneapolis reported that of the 143 contracts entered into in 2010, totaling approximately $ 65 million, 102 contracts ($ 28 million contracting dollars) were covered by the EBO. The city reported that forty-one contracts were not covered either because the contractor received a waiver or because the contracts did not fall within the ordinance. Under the Minneapolis ordinance, any contracts for less than $ 100,000 and all construction contracts are not required to comply with the EBO. n201
Sacramento reported that it most commonly grants waivers for companies that have "world-wide operations" where the relationship between the city and the company is such that there is a possibility that the city will interact with an employee of another country at any time. These companies requested waivers  [*531]  on account of the difficulty in offering domestic partner benefits to employees all over the world, where cultures and laws differ. n202 However, Sacramento was unable to provide data on the number of contracts covered by the EBO, and the number of contractors who received a waiver.
The data indicates that most contractors comply with EBOs as opposed to receiving waivers. The only two localities that provided enough data to determine the impact of the waiver programs on compliance were San Francisco, with 0.7 percent of EBO-covered contracts entered into pursuant to a waiver, and Miami Beach, reporting 16 percent of EBO-covered contracts entered into pursuant to waiver. And as noted above, the San Francisco data indicates that some of the contractors who received waivers provided some form of domestic partnership benefits, just not enough to fully comply with San Francisco's EBO.
IV. Investigation and Enforcement of Individual Violations
 
 All of the local agencies reported having established complaint procedures as required by the local contractor ordinances. However, very few individual complaints have been made under the ordinances.
The twenty-nine localities n203 included in this study that have ordinances specifically prohibiting sexual orientation and gender identity discrimination by contractors indicated that enforcement was complaint driven. Therefore, aside from including the non-discrimination provision in their contracts, they did not monitor contractors until and unless a complaint was filed.
Twenty-eight localities n204 reported that no sexual orientation or  [*532]  gender identity complaints had been filed against contractors under their ordinances. The one remaining locality, Eugene, Oregon, reported that it refers employees with complaints of discrimination based on any protected characteristic to the Oregon Bureau of Labor Statistics, the state office responsible for enforcing the state non-discrimination statute, and was therefore unaware if complaints had been made on either basis against city contractors. None of these localities reported that contractors had been debarred for discriminating against an employee on the basis of sexual orientation or gender identity in any locality.
None of the eleven localities n205 that provided information on affirmative action ordinances including sexual orientation or gender identity reported proactive monitoring of compliance with the sexual orientation and gender identity requirements. No contractor has been debarred under the sexual orientation or gender identity provisions of the affirmative action requirements in any of these localities.
Ten localities n206 that provided information about their EBOs reported that they monitored compliance with the EBO by requiring contractors to submit an affidavit of compliance when they bid on contracts. Miami Beach said that in addition to requiring an affidavit, the city requires contractors to verify that they offer the benefits with company-produced documentation (an employee handbook, for example).
San Francisco has a more intensive procedure to evaluate contractor compliance. n207 First, vendors are required to submit documentation verifying that they have an EBO to the agency. n208  [*533]  The agency then reviews the materials and determines whether the vendor is in compliance, or if additional materials are needed to demonstrate compliance. n209 The determination is then logged in a database so that government departments may access the information when they are evaluating vendors that have bid on contracts. n210 In all of these localities, once a contractor has signed an affidavit and submitted any other required documentation, it is no longer monitored and enforcement becomes a complaint-driven process.
Eleven localities n211 reported that no complaints had been filed under their EBOs since they went into effect. Nine localities n212 reported that although no complaints had been filed under their EBOs, if the locality were to receive complaints the handling procedures set out in the ordinances would be strictly followed. Additionally, King County noted that if a complaint were filed against a King County contractor for a violation of another locality's EBO or a state or local non-discrimination law and a finding of reasonable cause was made, King County would consider debarment based on that evidence. n213
Los Angeles reported that one complaint had been filed under its EBO. The complaint alleged that the employer's health benefits were not made available to the employee's domestic partner. The city conducted a compliance investigation, and determined that the benefits were governed by ERISA, and as such, the employer did not have to provide them. n214
All of the twelve localities n215 that provided information about their EBOs reported that no contractor was debarred from contracting under the EBO ordinance. One locality, Oakland, terminated an office supply contract, however, because the  [*534]  contractor was found to be out of compliance. n216
In this survey, localities were not asked to explain why they had so few individual complaints. However, at least three different reasons seem likely to contribute to the scarcity of enforcement actions. First, and in particular for anti-discrimination provisions, employees may file complaints under more widely known laws that cover all private employees and provide an individual right of action. Second, the lack of individual complaints may reflect a lack of investment in the enforcement agencies. Finally, and in particular for EBOs, the lack of individual complaints may be the result of widespread compliance.
A. Availability of Other Laws for Redress
 
 It seems likely that in localities or states with laws that prohibit discrimination more generally in the private sector, employees pursue the more widely known enforcement mechanisms under those provisions. Most of the contractor non-discrimination ordinances included in this study are in localities or states that have enacted these more general provisions. Eighteen of the twenty-nine localities with contractor non-discrimination provisions included in this study are in localities with statutes that prohibit employment discrimination based on sexual orientation and/or gender identity. n217 Twenty-two of the  [*535]  twenty-nine are in localities that also have broad non-discrimination ordinances that apply to all private sector employers. n218 Only four are in localities not also covered by either a broad local ordinance or a statewide law that includes sexual  [*536]  orientation and/or gender identity. n219
However, this explanation for the lack of individual discrimination claims would not equally apply to local affirmative action requirements for contractors and EBOs. There are not any local or state laws that explicitly require the private sector more broadly to have affirmative action programs that include sexual orientation and/or gender identity, or provide domestic partner benefits for same-sex and different-sex couples. n220
B. Lack of Investment in Enforcement
 
 Second, local agency limitations may also account for the lack of complaints filed under all three types of contract ordinances. Studies of complaints filed on the basis of sexual orientation and gender identity under broader local non-discrimination ordinances have concluded that local enforcement agencies often lack the staff and resources needed to fully enforce the ordinances. n221 Similar limitations were documented in academic literature describing the role of agencies enforcing state and local civil rights laws prior to the enactment of the Civil Rights Act of 1964. n222
This explanation seems especially likely for the enforcement of non-discrimination and affirmative action ordinances. As noted above, none of the localities that responded reported monitoring  [*537]  the affirmative action requirements for sexual orientation and gender identity. In fact, the City of Los Angeles indicated that if it were not for a strained budget, it would have been more proactive in monitoring compliance with the affirmative action ordinance, but it currently did not have enough resources. n223 In contrast, a number of these localities do monitor compliance with race and sex affirmative action steps by requiring regular submission of workforce statistics. n224
In addition, none of the localities with non-discrimination and affirmative action requirements affirmatively responded that they had hired additional permanent staff to enforce these contractor ordinances. Twenty-one localities n225 included in this study with contractor non-discrimination ordinances reported that the implementation duties associated with the sexual orientation and gender identity requirements were integrated into the responsibilities of staff that enforced the ordinances as a whole. Six other localities n226 did not specifically state whether their staffing needs were affected by the inclusion of sexual orientation and gender identity in the non-discrimination ordinances, but provided other information indicating that no additional staff were hired to enforce these protections when they went into effect.
Similarly, eleven localities n227 with affirmative action ordinances reported that the inclusion of sexual orientation and gender identity into their existing ordinances did not require any staff beyond that needed to enforce the ordinance as a whole. One city, Cambridge, provided limited responses, but did not indicate that any additional staff had been hired to implement the sexual orientation and gender identity provisions of the ordinance. n228
 [*538]  Nine of the twelve localities with EBOs that responded did not indicate that they hired additional staff to implement or enforce them. n229 Of the other three, only one, San Francisco, hired additional, permanent, full-time staff. San Francisco hired six full-time staff to start up its EBO program, and now retains the equivalent of 4.5 full-time staff to enforce the EBO. n230 San Mateo hired one temporary staff person to start up its EBO program, and then existing procurement department staff became responsible for enforcing the program after it was developed. Miami Beach hired one additional staff member to implement and enforce both its EBO and its living wage ordinance.
The fact that few staff was hired as the result of these ordinances can be looked at in two ways. First, the lack of staff may indicate a lack of investment in enforcement of the ordinances - contributing to the low number of individual complaints. Alternatively, these localities could have been making reasonable resource allocations by not investing further in enforcement. They may have determined that given the small size of the LGBT population and the existing capacity of their enforcement staff, no additional staff was necessary to enforce the LGBT-specific contractor provisions. Research by the Williams Institute has shown that only 3.8 percent of the population identifies as LGBT; n231 that workplace discrimination complaint rates on the basis of sexual orientation are approximately 5 in 10,000; n232 and that the take up rate for same-sex and different-sex domestic partner benefits would be 0.3 percent to 2.3 percent of a  [*539]  contractor's employees. n233
In fact, two cities, Austin and Phoenix, said that they expected "enforcing" the sexual orientation non-discrimination ordinance would require more staff, but because no complaints had been filed, they did not need to hire staff. Thus, it is plausible that significant additional investment is not necessary to enforce these LGBT-specific contractor provisions.
C. Widespread Compliance
 
 Finally, the lack of individual enforcement action may indicate widespread compliance. This may be especially true for EBOs. All of the EBOs at least require contractors to submit an affidavit of compliance when they bid on contracts, if not more extensive pre-clearance. Thus, for there to be a violation by these contractors, the contractor would have to lie about a policy that is easy to verify, or change its entire benefits plan after receiving a contract. In contrast, even with an anti-discrimination policy in place, the actions of one or several employees can create a violation under the anti-discrimination ordinances.
In addition, the education efforts by localities with EBOs may have contributed to widespread compliance and the lack of complaints. All of the localities n234 with EBOs that responded, except Tumwater and Minneapolis, n235 provided materials on their EBOs that they created for staff, contractors, and employees of contractors, or make these documents available online. Additionally, one city that did not respond, Long Beach, makes these documents available online. These materials included:
. Detailed web pages directed to contractors with information on compliance and access to the necessary forms.
. Detailed rulebooks, handouts, and compliance guides.
. Short fact sheets, FAQs, and brochures on the ordinances.
. Compliance posters for employers. n236
 [*540]  In contrast, all of the localities with contractor-specific non-discrimination n237 and affirmative action n238 ordinances reported that they did not produce any additional or special enforcement materials dealing with the sexual orientation and gender identity requirements. Instead, they incorporated these characteristics into existing materials as needed.
V. Broader Corporate and Government Policy Reform
 
 The present study was designed to measure the most direct affects of LGBT-related local contractor ordinances on the business and employees covered by them - the adoption of LGBT-friendly workplace policies by covered contractors, and the individual investigations and enforcement actions initiated by or on behalf of their employees. However, in evaluating its EBO, San Francisco also focused on another effect of its pioneering EBO, encouraging broader changes in corporate and public policy.
In its five-year evaluation, San Francisco notes that its EBO "has been credited with playing a major role in [the] explosion of domestic partner benefits" offered by companies in the United States. n239 The report states that "at the time the [EBO] was [adopted], only 500 employers in the U.S. offered such benefits," while 4,500 did so in 2002 - 75 percent of which did so in compliance with the City's contracting requirements. n240
In addition, it notes that its EBO has had "a noticeable impact on the insurance industry," including increasing the number of insurance companies willing to offer domestic partnership benefits, especially for employers with few employees, and all but eliminating the practice of levying surcharges for domestic partnership benefits as a result of "clear actuarial statistics indicating that claims for domestic partners are no more expensive than those of spouses." n241
In terms of public policy, its 2004 evaluation notes that  [*541]  fourteen other government bodies had adopted EBOs and that several more governments were considering them, all using San Francisco's EBO as a model. n242 Its five-year evaluation notes that its EBO played a role in encouraging California's and other domestic partner registries that provide for a number of rights and obligations beyond workplace benefits. n243 Only thirty-three jurisdictions offered these broader domestic partner registries when San Francisco's EBO was adopted, while sixty-three had such registries after five years of implementation. n244
No doubt there are many factors contributing to the growing recognition of same-sex couples by private companies, insurers, and governments in the first seven years of San Francisco's EBO. However, its evaluations include endorsements by many community and government leaders crediting its EBO, at least in part, with sparking and encouraging these broader policy changes. While it is likely that San Francisco's EBO, as the first in the country, had a larger impact on encouraging policy reform than those that followed, further study is warranted on whether and how local and state EBOs encourage broader corporate and government policy reform.
VI. Arguments Against LGBT-Related Contractor Ordinances
 
 The survey also asked localities to respond to the concerns raised prior to the passage of the ordinances, including that the localities would be unable to secure contractors to carry out their work effectively, that the ordinances would be administratively burdensome, that they would be costly to implement, and that they would result in litigation.
A. Disruption of Work and Operations of Government
 
 As indicated by the discussion of widespread compliance with these ordinances above, none of the localities that responded to the survey reported that the ordinances in any way hampered their ability to carry out their work. None of the localities reported that because of the ordinances they were unable to hire the contractors that they needed.
 [*542] 
B. Administrative Burden
 
 Almost every locality in this study said that their ordinances did not create an administrative burden. All of the twenty-nine localities n245 included in this study with contractor-specific non-discrimination ordinances reported that there was little or no administrative burden associated with implementing or enforcing the sexual orientation and gender identity requirements. Similarly, all eleven localities n246 included in this study that require affirmative action steps with respect to sexual orientation and/or gender identity said that the burden associated with including these characteristics in the general ordinance is minimal, if any.
When specifically asked whether EBOs were burdensome administratively, eleven localities n247 said that they were not. These eleven localities reported that the ordinances were fairly easy and quick to implement, and enforcement duties were assumed by the local governments without any major problems. Portland added that the program has been particularly easy to implement since the city switched to an online system for compliance verification that allows contractors to submit affidavits electronically. King County said that the EBO does present an administrative burden on the Procurement Department, but did not respond to a request for more details. San Francisco reported that the administrative burden of the EBO has not been measured.
C. Costs
 
 The survey asked localities about two types of costs: costs associated with implementing and enforcing the ordinances, and whether the ordinances resulted in an increase in contract prices for the localities.
1. Administrative Costs
 
 Consistent with the discussion above on the localities reporting  [*543]  little administrative burden resulting from these ordinances, and that only one, San Francisco's EBO, resulted in the hiring of new, full-time, permanent staff, the localities report very little administrative costs associated with these ordinances. No data was provided or otherwise available on the administrative costs associated with adding sexual orientation and gender identity to contractor non-discrimination ordinances or affirmative action ordinances.
However, San Diego assessed the costs associated with its EBO in its evaluation, and one study quantified administrative costs for three of the larger localities with EBOs: Berkeley, Seattle, and San Francisco. In the first six months of enforcement, San Diego reported that "there is no additional cost for the City of San Diego associated with the EBO." n248 According to a 2001 report by the Oakland Contract Compliance & Employment Services Division, yearly EBO administration costs for Berkeley, Seattle, and San Francisco were $ 95,000, $ 100,000, and $ 450,000, respectively, as reported by these localities. n249 There was no dollar estimate provided for the administration of the Los Angeles EBO, but the Oakland report states that it costs more than that of San Francisco. In response to this survey, San Francisco reported that it has not recently ascertained the administrative cost associated with its EBO. The Oakland report is contradicted by the response of Los Angeles to the present survey. It reports that it has not hired any additional staff to implement and enforce its EBO.
These additional costs for EBOs, as opposed to the non-discrimination and affirmative action ordinances may be because sexual orientation and gender identity are simply added to localities existing non-discrimination and affirmative action ordinances and enforcement framework. Localities were already checking for these policies and have no additional work beyond checking to make sure that sexual orientation and gender identity are included. At minimum, EBOs require checking for a different type of benefits policy. They are also likely to be more demanding on staff because of the waiver provisions and, in some cases, compliance checks that go beyond getting an affidavit from the contractor. However, as noted above, despite the additional work these ordinances may create, only San Francisco reported  [*544]  hiring any new, permanent, full-time staff to implement its EBO.
2. Contacting Costs
 
 No data was provided or otherwise available on increased contract prices associated with adding sexual orientation and gender identity to contractor non-discrimination ordinances or affirmative action ordinances. Data was collected on increased contract costs for three localities with EBOs. In a 2005 recommendation for its EBO, the Miami Beach City Commission estimated that it would cost the city approximately $ 73,224 per year. n250 This estimate did not consider any economic benefits from the EBO resulting from contractors attracting and retaining a more highly skilled and productive workforce.
The 2001 Oakland report, discussed above, estimated that the financial impact of an EBO on Oakland contractors to be an increase of 0.5 percent to 2 percent over the normal cost of doing business. n251 It also states that San Francisco reported that there was an average increase in costs of approximately 2 percent (ranging from 1.5 percent to 3 percent) for its contractors to comply with its EBO. It should be noted that the Oakland and San Francisco EBOs under consideration extended benefits to same-sex and different-sex partners.
In sum, the twenty-nine localities n252 with nondiscrimination and affirmative action contractor ordinances provided no data that these ordinances increased administrative or contractor costs. This is consistent with the reports that none of these localities hired additional staff to enforce these ordinances and there were no reports of investigations or enforcement actions under these ordinances.
Administrative and contractor costs were quantified for several larger localities with EBOs. Only San Francisco's EBO, which has a more robust pre-clearance procedure, and applies to same-  [*545]  sex and different-sex domestic partners, had administrative costs estimated at over $ 100,000 per year. Estimates for San Francisco and Oakland indicate that contractor costs increased from 0.5 percent to 3 percent a year. However, none of these studies consider the economic benefits from the EBO, such as contractors attracting and retaining a more highly skilled and productive workforce.
D. Litigation
 
 Concerns that these LGBT-related contractor ordinances would result in litigation have centered on EBOs. None of the respondents to this survey reported litigation resulting from adding sexual orientation and gender identity to contractor non-discrimination and affirmative action ordinances. Beyond the responses to this survey, we were only able to locate one challenge to the sexual orientation non-discrimination requirement of a local non-discrimination contractor ordinance, and in that case the ordinance was upheld. n253
However, EBOs in three jurisdictions, San Francisco, New York, and Minneapolis were challenged in court six times. Four of these challenges were to San Francisco's EBO, the first EBO enacted. The last of these cases, a challenge to Minneapolis's EBO, was brought in 2004. We have found no litigation involving EBOs since 2004.
In two of these six cases, courts found that the EBOs were partially preempted by ERISA, n254 in particular to the extent that they require self-insured employers to offer health care coverage to domestic partners. n255 In the challenge to New York City's EBO, the court found not only that the health care component was preempted by ERISA, but that the entire EBO was preempted by  [*546]  a New York state procurement statute. n256 The three other cases either upheld the EBO or were dismissed for lack of standing before substantive issues were reached. n257
1. ERISA Preemption
 
 Both times ERISA preemption was litigated, EBOs have been limited, in part, as a result. n258 The biggest difference between these challenges was how the courts applied the availability of a "marketplace participant" exception to ERISA preemption. n259 The "marketplace participant" exception has been borrowed by courts from preemption cases involving the National Labor Relations Act (NLRA). n260 In effect, this exception allows a locality to regulate in ways that would otherwise be preempted by federal laws that seek to standardize an industry (like the NLRA and ERISA) so long as the city does not exert more power than an ordinary consumer would in the transaction.
New York's highest court held that the city could not rely on the exemption any time it required ERISA-regulated benefits under the EBO because the city was "setting policy," rather than engaging in the buying process like a normal consumer. n261 However, a district court in California left open the possibility of a "market participant" exception to ERISA preemption of EBOs when the city "wields no more power than an ordinary  [*547]  consumer." n262 In that case, Air Transport v. City of San Francisco, the court determined that the city had more "economic power" over an airport than a normal consumer would, so it could not require the airport to provide the benefits. n263
As a result of the Air Transport ruling, San Francisco has only allowed companies to limit their compliance with its EBO in "rare instances" where the city determines that it "wields more power than an ordinary consumer." n264 In 2005, only thirty-three companies chose to limit their benefits on this basis. n265 To put that number in perspective, San Francisco entered into 187,575 transactions in 2003. n266 The city still relies on the market participant exception in all other situations ("most often," according to the city), requiring contractors to offer ERISA-regulated benefits. King County, Washington, and Los Angeles, California have also issued rules implementing their EBOs, which apply the Air Transport holding. n267 The rules, issued in 2011, state that employers are required to offer ERISA-regulated benefits in a non-discriminatory manner, unless the contractor demonstrates that the county cannot meet the "marketplace participant" exception with respect to a particular contract. n268 San Francisco's ordinance, and Los Angeles's and King County's practices adopted in light of Air Transport have not generated any further ERISA-related litigation.
Any time a locality requires contractors to provide health care benefits in its EBO, there is a possibility that the ordinance will be challenged on ERISA preemption grounds. However, even in cases that find that ERISA preemption applies, the scope of preemption is limited. ERISA only regulates some benefits, most significantly health care benefits, and only regulates self-insured employers. n269 Therefore, even if ERISA preemption is found to apply, localities may still require all contractors to offer benefits that ERISA does not regulate, and may require contractors that  [*548]  are not self-insured to offer all benefits on equal terms. Further, San Francisco's experience following the Air Transport ruling strongly suggests that in some jurisdictions the "marketplace participant" exception will shield the EBO from ERISA preemption in the vast majority of cases. Moreover, we have not been able to find a challenge brought against an EBO since 2004, and, according to agencies, contractors are complying with all EBO requirements. Finally, despite ERISA litigation, health benefits are included in all EBOs passed since 2004 that specify which benefits must be offered. n270
2. Other Arguments
 
 The Air Transport case also held that the EBO was not an invalid exercise of power under the state constitution or the City Charter, but limited its geographic scope, finding that the dormant commerce clause prohibits application of the EBO to "out-of-state conduct that is not related to the purposes of the City contract." n271 The result of this ruling is that EBOs may reach contractors' operations in the locality; contractors' operations which occur elsewhere in the United States where work related to the contract is being performed; and work performed on real property outside of the locality if the property is owned or occupied by the locality and the contractor's presence is related to the contract. n272 All of the other EBOs that specifically state their geographic reach are structured to apply to only this conduct. n273
The Air Transport case also upheld the ordinance to preemption challenges based on the Railway Labor Act and the Airline Deregulation Act, except "when it is applied in a manner  [*549]  that creates coercive economic incentives for air carriers to alter their routes." n274 The court explained that coercion would only occur "if the burden of compliance is so great that carriers will reject City contracts that are essential to operating out of the Airport ... ." n275 It is not clear from the information provided by San Francisco whether any air carriers are exempt from the EBO as a result of this decision.
The Ninth Circuit upheld San Francisco's EBO in a second case that advanced different arguments under the Commerce Clause, the Due Process Clause, and the California Constitution. n276 These arguments primarily focused on the plaintiff's objection to the city applying its EBO to the contractor's employees who worked outside of the local jurisdiction or the state of California. In response to these arguments, the court affirmed the extraterritorial applications of the EBO that were upheld by the Air Transport case. n277
In addition, the court noted that while the California Constitution forbids a municipal corporation from "exercising its governmental functions beyond its corporate boundaries," it "may ... exercise [its] proprietary powers," including the power to control commercial relationships, outside of the city's corporate boundaries. n278 Further, the court found that the EBO constituted a "mode in which a city chooses to contract," which is a municipal affair and therefore not controlled by the state constitution. n279
Shortly after this case was decided, the same contractor filed suit again, arguing that the EBO was preempted by California's broad domestic partnership law. This case also reached the Ninth Circuit, and the court again upheld the EBO finding that the domestic partnership law did not explicitly preclude San Francisco from enacting the EBO or "occupy the field" of domestic partnership regulation in the state. n280
The New York case that resulted in an ERISA preemption decision also held that the EBO was preempted by a state procurement statute that required that a contract be awarded to  [*550]  the "lowest responsible bidder." n281
Conclusion
 
 Local agency experiences with implementing and enforcing contractor non-discrimination and affirmative action ordinances, and EBOs, indicate that these ordinances have value in providing workplace protections for LGBT people. In most cases, contractors are willing to comply with the ordinances in order to contract with the local government. There is evidence that more contractors are adopting LGBT-inclusive policies as a direct result of the contracting ordinances. And, in cases where no other law requires contractors to afford protections to LGBT people, high compliance rates show that contractors are willing to accept the possibility of external enforcement in order to contract.
There have been almost no investigation or enforcement actions under these ordinances. No complaints had been filed under any of the non-discrimination or affirmative action ordinances, and only one complaint has been filed under an EBO. This probably reflects widespread compliance with the ordinances resulting from the affirmative requirement that contractors acknowledge and adopt the required policies; the significant threat of losing government contracts; the availability of alternative and more widely known enforcement mechanisms for discrimination complaints; the small size of the LGBT population; and the minimal resources almost all jurisdictions have invested in enforcing their ordinances.
Another result of these ordinances identified by San Francisco, the first locality in the United States that adopted an EBO, was that it was a leader in policy. In self-evaluations, it credits its EBO for the growing number of companies that offer domestic partnership benefits, even those who are not its contractors; changes in California law that recognized same-sex domestic partners broadly, eventually providing them with almost all of the rights and obligations of marriage; and the growing number of governments who similarly recognized domestic partners either for public employee benefits or more broadly under state law.
The actual experience of local agencies in enforcing and implementing these ordinances contradicts several of the arguments that have been made in opposition to the ordinances.  [*551]  No locality reported that the ordinances inhibited their ability to carry out the operations and work of their governments. Almost every locality that provided information reported that these ordinances were not administratively burdensome to enforce. For almost all localities, any demands created by these ordinances were handled by existing staff, and trainings were developed to ensure smooth integration of the new responsibilities.
Several of the larger jurisdictions with EBOs estimated the administrative or contractor costs with their EBOs. These estimates showed a minimal increase in contractor costs, but did not consider any of the economic benefits resulting from the EBOs, such as having contractors with more highly skilled and productive employees. n282
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n9.  Cass, supra note 1. 


n10.  See infra note 14. 


n11.  See infra notes 14, 16. 


n12.  See infra note 14. 


n13.  See, e.g., Cal. Pub. Cont. Code § 10295.3(a)(1), (e)(1) (West 2009) (requiring state government contractors to offer equal benefits to domestic partners); Md. Code Ann., State Fin. & Proc. §§19-101 to -102, 19-103(j), 19-104, 19-114 to -116 (LexisNexis 2009) (requiring that state government contractors not discriminate based on sexual orientation); Mass. Exec. Order No. 526, 1177 Mass. Reg. 3 (Mar. 4, 2011) (adding gender identity to contractor non-discrimination and affirmative action requirements in Massachusetts). 


n14.  The local governments that have taken this step include: Arlington County, Va., County Code ch. 31, §§31-3(A)(1), 31-10(B) (2011), http://www.arlingtonva.us/departments/CountyBoard/CountyCode/file74533.pdf; Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11,§§2-1414(a), 2-1414(h), 2-1417 (Municode through 2012 Code); Austin, Tex., City Code§§5-4-2 to -3 (AmLegal through 2012 Code); Balt., Md., City Code art. 5, §§29-1, 29-3, 29-6, 29-15, 29-16 (2007), http://www.baltimorecity.gov/Government/CityCharterCodes.aspx; Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, §§13.26.010, 13.26.100 (Code Publishing Company through 2012 Code); Bloomington, Ind., Municipal Code §§2.21.020, 2.21.070(1)-(2), (8) (2011), http://bloomington.in.gov/code; Bos., Mass., City of Boston Municipal Code ch. 12, § 12-9.3 (AmLegal through 2010 Code); Boulder, Colo., Rev. Code tit. 12, ch. 12-1-3(a), 12-1-10 (2000), http://www.colocode.com/boulder2/chapter12-1.htm; Brookline, Mass., General By-Laws art. 4.5, §§4.5.1-.3 (2010); Burien, Wash., Municipal Code ch. 8.50, §§8.50.010, 8.50.050, 8.50.060(4) (Code Publishing Company through 2010 Code); Cambridge, Mass., Municipal Code tit. 2, ch. 2.76, §§2.76.100, 2.76.110, 2.76.150 (Municode through 2011 Code); Canton, Ohio, General Offense Code pt. 5, ch. 547, §§547.02(a)(b), 547.07(a) (Walter H. Drane Co. through 2011 Code); Cedar Falls, Iowa, City Code ch. 15, art. 3, div. 1, §§15-56, 15-71; div. 4, § 15-131 (Municode through 2012 Code); Champaign, Ill., Municipal Code ch. 12.5, art. III, §§12-5.63 to .65; ch. 17, art. I, § 17-3; ch. 17, art. III, §§17-36 to -39 (Municode through 2011 Code); Charlottesville, Va., Code of Ordinances ch. 22, art. I, § 22-10 (Municode through 2012 Code); Cleveland Heights, Ohio, Code ch. 171, § 171.09(a) (Walter H. Drane Co. through 2011 Code); Cook County, Ill., Municipal Code pt. I, ch. 42, art. II, §§42-31, 42-40 (Municode through 2011 Code); Council Bluffs, Iowa, Code of Ordinances tit. 1, ch. 1.40, §§1.40.030(15), 1.40.030 (24), 1.40.060(17), 1.40.080(a) (Municode through 2011 Code); Dall., Tex., City Code, ch. 15B,§§15B-1(6)-(7), 15B-3 to -4 (AmLegal through 1997 Code); Dane County, Wis., County Ordinances, tit. 4, ch. 19, subch. II, § 19.50(2) (2009), http://www.countyofdane.com/ordinances; Des Moines, Iowa, Municipal Code ch. 62, art. VI, § § 62-166, 62-168 (Municode through 2012 Code); Detroit, Mich., Municipal Code pt. III, ch. 27, art. III, § § 27-3-1(a)(1)(6), 27-3-2 (Municode through 2010 Code); Dubuque, Iowa, City Code tit. 8, ch. 3, § 8-3-3(A); ch. 4, § 8-4-6(A), 8-4-6(C) (Sterling Codifiers through 2010 Code); East Lansing, Mich., Code of Ordinances pt. II, ch. 22, art. II, §§22-33(b)(1), (b)(7), (c), (f)-(h), 22-38(g)(j) (Municode through 2011 Code); Eugene, Or., City Code ch. 4, § 4.625(1) (2011), http://www.eugene-or.gov/portal/server.pt?open=512&objID=269&PageID=1790 &cached=true&mode=2; Evanston, Ill., City Code tit. 1, ch. 12, §§1-12-3, 1-12-5, 1-12-9(B)-(C) (Municode through 2011 Code); Fort Dodge, Iowa, Municipal Code tit. 2, ch. 2.16, §§2.16.050(15), 2.16.070(a), 2.16.140(h) (2010), http://www.fortdodgeiowa.org/egov/docs/1155244749399.htm; Fort Wayne, Ind., Code of Ordinances tit. IX, ch. 93, §§93.035.038 (AmLegal through 2011 Code); Harrisburg, Pa., City Code tit. 4, ch. 4-101, §§4-101.2, 4-101.4 (2010), http://www.equalitypa.org/ADH_toolkit/harrisburg%20title%20four.htm; Hartford, Conn., Municipal Code pt. II, ch. 2, art. VIII, div. 11, § 2-696(A) (Municode through 2011 Code); Hayward, Cal., Municipal Code ch. 2, art. 7, §§2-7.00 to .05 (2010), http://www.hayward-ca.gov/municipal/HMCWEB/Non-DiscriminatoryEmploymentPractices.pdf; Indianapolis-Marion County, Ind., Rev. Code tit. III, ch. 581, art. I, § 581-102; art. IV, § 581-412(c) (Municode through 2011 Code); Iowa City, Iowa, City Code tit. 2, ch. 3, § 2-3-1 (Sterling Codifiers through 2012 Code); Ithaca, N.Y., City Code pt. I, ch. 39, art. I, § 39-1; pt. II, ch. 215, art. I, § 215-3(A)(1) (General Code through 2010 Code); Johnson County, Iowa, Human Rights Ordinance §§IV(A)(1)(3), X(B) (2010), http://www.state.ia.us/government/crc/docs/Johnson_County_Human_Rights_Ordinance.pdf; King County, Wash., Code ch. 12.16,§§12.16.010-.020 (2010), http://www.kingcounty.gov/council/legislation/kc_code.aspx; Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, §§2.72.010, 2.72.030-.040 (Municode through 2010 Code); L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, §§10.8, 10.8.2 (AmLegal through 2012 Code); Madison, Wis., Code of Ordinances ch. 39, § 39.02(9)(b) (Municode through 2007 Code); Miami Beach, Fla., Code ch. 2, art. VI, div. 3, § 2-373(b), (f) (Municode through 2011 Code); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(a)(1)-(b) (Municode through 2012 Code); Northampton, Mass., Code ch. 22, art. XIX, §§22-100, 22-104 (a)(2) (General Code through 2010 Code); Oakland, Cal., Municipal Code tit. 2, ch. 2.32, § 2.32.040(A); tit. 9, ch. 9.44, § 9.44.020(A)(1) (Municode through 2011 Code); Oak Park, Ill., Village Code ch. 13, art. 3, §§13-3-1, 13-3-4 (Sterling Codifiers through 2011 Code); Olympia, Wash., Municipal Code tit. 3, ch. 3.18,§§3.18.010(C), 3.18.020(A), 3.18.020(D)-(F), 3.18.040 (Code Publishing Company through 2012 Code); Peoria, Ill., Code of Ordinances ch. 17, art. III, §§17-118(1)(3), (6), 17-120(c) (Municode through 2011 Code); Phila., Pa., Home Rule Charter art. 8, ch. 2, § 8-200(2)(d) (AmLegal through 2011 Code); Phx., Ariz., City Code ch. 18, art. I, §§18-1, 18-4; art. II, § 18-10.01 (Code Publishing Company through 2012 Code); Pittsburgh, Pa., Code of Ordinances tit. 6, art. VI, ch. 651, § 651.04 (Municode through 2011 code); Portland, Or., City Code & Charter tit. 23, ch. 23.01, § 23.01.050 (2001), http://www.Portlandonline.com/auditor/index.cfm?c=28168; Prince Georges County, Md., Code subtit. 10A, div. 2, § 10A-122 (2010), http://lis.princegeorgescountymd.gov/lis/default.asp?File=&Type=SearchCode; Raleigh, N.C., Code div. II, pt. 4, ch. 3, § 4-1004 (Municode through 2011 Code); Rochester, N.Y., City Code pt. II, ch. 63,§§63-2, 63-7 (General Code through 2012 Code); Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.010 (Quality Code through Publishing 2011 Code); St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, §§183.02(5), 183.04 (Municode through 2011 Code); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 35, §§22.3501, 22.3504 (AmLegal through 2012 Code); S.F., Cal., Administrative Code ch. 12B, § 12B.1-.2 (AmLegal through 2012 Code); San Mateo County, Cal, Code of Ordinances tit. 2, art. 2.5, ch. 2.50, §§2.50.040-.050 (Municode through 2011 Code); Santa Monica, Cal., Municipal Code art. 4, ch. 4.65, § 4.65.025 (Quality Code Publishing through 2012 Code); Seattle, Wash., Municipal Code tit. 14, ch. 14.10, §§14.10.010, 14.10.030 (Municode through 2011 Code); Springfield, Ill., Code of Ordinances tit. IX, ch. 93, § 93.08 (Municode through 2011 Code); Suffolk County, N.Y., Laws of Suffolk County art. III, § 143-12 (2010), http://www.suffolk.lib.ny.us/govdocs/gdlocal.shtml (follow "Clerk of the Suffolk County Legislature" hyperlink; then search Laws of Suffolk County); Tacoma, Wash., Municipal Code ch. 1.07, § 1.07.030 (2010), http://cms.cityoftacoma.org/cityclerk/Files/MunicipalCode/Title01-AdministrationAndPersonnel.pdf; Tompkins County., N.Y., Code pt. II, ch. 92, § 92-5(A)(1) (General Code through 2011 Code); Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-144 (AmLegal through 2012 Code); Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, §§3.46.010-.020 (Code Publishing Company through 2011 Code); West Hollywood, Cal., Municipal Code tit. 9, ch. 9.28, § 9.28.050 (Quality Code through Publishing 2011 Code); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-321 (Municode through 2011 Code). 


n15. " Affirmative action ordinance" here refers to those ordinances that explicitly require "affirmative action," and those that require contractors to take certain outreach steps but do not use the term "affirmative action." Both types of ordinances require contractors to take outreach steps that resemble some of the steps federal government contractors are required to take under Executive Order 11246 with respect to ethnicity and religion, such as conspicuously posting the non-discrimination policy at the job site and including the policy in all job advertisements. 3 C.F.R. 167 (1965). 


n16.  Localities that prohibit discrimination on the basis of sexual orientation alone include: Arlington County, Va., County Code ch. 31, §§31-10, 31-3(B)(1); Brookline, Mass., General By-Laws §§4.5.1-.3; Canton, Ohio, General Offense Code pt. 5, ch. 547, §§547.01-.02; Charlottesville, Va., Code of Ordinances ch. 2, art. I, § 22-10; Des Moines, Iowa, Code ch. 62, art. VI, § 62-168; Eugene, Or., City Code ch. 4, § 4.625; Fort Wayne, Ind., Code of Ordinances tit. IX, ch. 93, §§93.035-.036; Harrisburg, Pa., Code §§4-101.4, 4-101.2; Hayward, Cal., Municipal Code ch. 2, art. 7, §§2-7.00 to .02; Oak Park, Ill., Village Code ch. 13, art. 3,§§13-3-1, 13-3-4; Phx., Ariz., City Code ch. 18, art. I, §§18-1, 18-4; Prince Georges County, Md., Code subtit. 10A, div. 2, § 10A-122; Raleigh, N.C., Code div. II, pt. 4, ch. 3, § 4-1004; San Diego, Cal., Municipal Code ch. 2, art. 2, div. 35, §§22.3501-.3504, 22.3512-.3514; San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, § 2.50.040; Suffolk County, N.Y., Laws of Suffolk County art. III, § 143-12; Tucson, Ariz., Code pt. II, ch. 28, art. VI, §§28-137, 28-144; Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3,§§2-316, 2-320 to - 321.
Localities that prohibit discrimination on the bases of sexual orienation and gender idenity include: Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1414; Austin, Tex., City Code § § 5-4-1 to -2; Balt., Md., Code art. 5, §§5-29-1 to -6, 5-29-15 to -16; Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, §§13.26.010-.110; Bloomington, Ind., Municipal Code §§2.21.020-.030; Bos., Mass., City of Boston Municipal Code ch 12, §§12-9.1, 12-9.12; Boulder, Colo., Rev. Code tit. 12, ch. 12-1-3(a)(1), 12-1-10; Burien, Wash., Municipal Code ch. 8.5, §§8.50.030-.050; Cambridge, Mass., Municipal Code tit. 2, ch. 2.76, §§2.76.030, 2.76.100(A); Cedar Falls, Iowa, City Code ch. 15, art. 3, div. 1, §§15-56, 15-71; Champaign, Ill., Municipal Code ch. 12.5, art. III, §§12.5-62 to -65; ch. 17, art. I, § 17.3 (although gender identity is not explicitly included in the contractor non-discrimination ordinance, gender identity and expression is included in the definition of "sex" in the city's broader non-discrimination ordinance and therefore is likely protected under "sex" in the contractor-specific ordinance); Cleveland Heights, Ohio, Code ch. 171, § 171.09; Cook County, Ill., Municipal Code pt. I, ch. 42, art. II, §§42-31, 42-40; Council Bluffs, Iowa, Code of Ordinances tit. 1, ch. 1.40,§§1.40.060(17), 1.40.080(a)(1); Dall., Tex., City Code ch. 15B, §§15B-1 to -3; Dane County, Wis., County Ordinances tit. 4, ch. 19, subch. II, §§19.04(7), 19.50; Detroit, Mich., Municipal Code pt. III, ch. 27, art. III, § 27-3-2; Dubuque, Iowa, City Code tit. 8, ch. 3, § 8-3-3; East Lansing, Mich., Code of Ordinances pt. II, ch. 22, art. II, §§22-31 to -33; Evanston, Ill., City Code tit. 1, ch. 12, §§1-12-3, 1-12-5; Fort Dodge, Iowa, Municipal Code tit. 2, ch. 2.16, §§2.16.070(a)(1), 2.16.050(15); Hartford, Conn., Municipal Code pt. II, ch. 2, art. VIII, div. 11, § 2-655; Indianapolis-Marion County, Ind., Rev. Code tit. III, ch. 581, art. I, § 581-102; Iowa City, Iowa, City Code tit. 2, ch. 3, § 2-3-1; Ithaca, N.Y., City Code pt. II, ch. 215, art. I, §§215-2, 39-1; Johnson County, Iowa, Human Rights Ordinance§§IV(A), X; King County, Wash., Code ch. 12.16, §§12.16.010(G)-.020; L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, §§10.8, 10.8.4 (although gender identity is not explicitly included in the contractor non-discrimination ordinance, gender identity and expression is included in the definition of "sex" in the city's broader non-discrimination ordinance and therefore is likely protected under "sex" in the contract-specific ordinance); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, §§2.72.010-.040; Madison, Wis., Code of Ordinances ch. 39, §§39.02(9)(b), 39.03(2)(hh); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(a); Northampton, Mass., Code ch. 22, art. XIX, §§22-100, 22-104(A)(2); Peoria, Ill., Code of Ordinances ch. 17, art. III, §§17-116, 17-118, 17-120; Phila., Pa., Home Rule Charter art. 9, ch. 11, § 9-1103; Pittsburgh, Pa., Code of Ordinances tit. 6, art. VI, ch. 651, §§651.01, 651.04, 657.01; Rochester, N.Y., City Code pt. II, ch. 63,§§63-2, 63-7; St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, §§183.02, 183.04; S.F., Cal., Administrative Code ch. 12B, § 12B.1; Seattle, Wash., Municipal Code tit. 14, ch. 14.10, §§14.10.010, 14.10.030; Springfield, Ill., Code of Ordinances tit. IX, ch. 93, §§93.01, 93.08; Tacoma, Wash., Municipal Code ch. 1.07, § 1.07.030; Tompkins County, N.Y., Code pt. II, ch. 92, § 92-5(A)(6); West Hollywood, Cal., Municipal Code tit. 9, ch. 9.28, § 9.28.050. 


n17.  For an example of a separate contractor ordinance, see Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1414. For an example of a broad non-discrimination ordinance that explicitly applies to local government contractors, see Phx., Ariz., City Code ch. 18, art. I, §§18-1, 18-4. 


n18.  Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-320. 


n19.  L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, §§10.8.1-.4. 


n20.  Austin, Tex., City Code § 5-4-1 to -2 (applying to all contractors, but applying only to subcontractors with contracts of $ 2,000 or more and fifteen or more employees); Balt., Md., Code art. 5, § 5-29-1; Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.26.030; Cambridge, Mass., Municipal Code tit. 2, ch. 2.76, § 2.76.100(A) (non-discrimination requirements appear to apply to all contractors even though the broad non-discrimination ordinance does not apply to the private sector); Cedar Falls, Iowa, City Code ch. 15, art. 3, div. 1, § 15-71 (non-discrimination requirements appear to apply to all contractors even though the broad non-discrimination ordinance does not apply to the private sector); Cook County, Ill., Municipal Code pt. I, ch. 42, art. II, § 42-40; Dane County, Wis., County Ordinances tit. 4, ch. 19, subch. II,§§19.52, 19.54; Des Moines, Iowa, Code ch. 62, art. VI, § 62-168 (non-discrimination requirements appear to apply to all contractors even though the broad non-discrimination ordinance does not apply to the private sector); East Lansing, Mich., Code of Ordinances pt. II, ch. 22, art. II, § 22-33(g) (non-discrimination requirements appear to apply to all contractors even though the broad non-discrimination ordinance does not apply to the private sector); Evanston, Ill., City Code tit. 1, ch. 12, § 1-12-5; Fort Wayne, Ind., Code of Ordinances tit. IX, ch. 93, § 93.036; Hartford, Conn., Municipal Code pt. II, ch. 2, art. VIII, div. 11, § § 2-655, 2-696; Hayward, Cal., Municipal Code ch. 2, art. 7, § 2-7.02; Indianapolis-Marion County, Ind., Rev. Code tit. III, ch. 581, art. I, § 581-102 (non-discrimination requirements appear to apply to all contractors even though the broad non-discrimination ordinance does not apply to the private sector); Ithaca, N.Y., City Code pt. I, ch. 39, art. I, § 39-1; L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.1.1; Prince Georges County, Md., Code subtit. 10A, div. 2, § 10A-122; Raleigh, N.C., Code div. II, pt. 4, ch. 3, § 4-1004; St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, § 183.04 (non-discrimination requirements appear to apply to all contractors even though the broad non-discrimination ordinance does not apply to the private sector); Seattle, Wash., Municipal Code tit. 14, ch. 14.10, § 14.10.010. 


n21.  See Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1411 (applying to contracts over $ 1,000); Brookline, Mass., General By-Laws § 4.4.2(e) (applying to contracts of $ 10,000 or more); Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-12 (applying to contracts of $ 17,500 or more, or as adjusted annually by city council); Charlottesville, Va., Code of Ordinances ch. 2, art. I, § 22-10 (applying to contracts over $ 10,000); Council Bluffs, Iowa, Code of Ordinances tit. 1, ch. 1.40, § 1.40.060(17) (applying to contracts over $ 50,000); Dall., Tex., City Code ch. 15B, § 15B-3 (applying to construction contracts for over $ 10,000 and to contracts for goods and services over $ 50,000); Eugene, Or., City Code ch. 4, § 4.615 (applying to contracts of $ 2,500 or more); Fort Dodge, Iowa, Municipal Code tit. 2, ch. 2.16, § 2.16.050(15) (applying to contracts over $ 10,000); Phila., Pa., Home Rule Charter art. 8, ch. 2, § 8-200 (AmLegal through 2011 Code) (applying to contracts over $ 10,000 indexed for inflation); S.F., Cal., Administrative Code ch. 12B, § 12B.1(c) (applying to contracts over $ 5,000); Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-20(1) (applying to contracts over $ 50,000); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-316 (applying to contracts over $ 2,000). 


n22.  See ordinances cited supra note 21. 


n23.  Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1413(3)-(4) (exempting emergency or sole source procurement contracts, and contracts with contractors that have fourteen or fewer employees); Bloomington, Ind., Municipal Code § 2.21.070(8) (2011), http://bloomington.in.gov/code (exempting contracts specifically exempted by regulations promulgated by the human rights commission and approved by the common council); Brookline, Mass., General By-Laws § 4.4.2 (articulating requirements do not apply to contracts for work "outside the state and no recruitment of workers within the state is involved; [contracts] involving standard commercial supplies or raw materials"; when the contractor is a non-profit private membership club; when the contractor has fewer than six employees; "contracts involving joint purchases with the state[;] contracts with the [state] for construction of public works[;] contracts for financial assistance with a government or governmental agency[;] notes and bonds of the Town[;] employment by the Town of officers and employees of the Town[;] whenever it is deemed necessary or appropriate ..." by the Human Relations Commission or the Board of Selectman to exempt the contract); Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-67 (exempting "contracts for the purchase or sale of ... real estate or for the development or annexation of real estate; contracts with other governmental entities; collective bargaining and employment contracts; purchases made at auctions or bankruptcy sales; contracts for the purchase of goods or services ... which can only be made from a single source; contracts with contracting entities which the City Manager determines have met affirmative action requirements of other governmental entities with requirements similar to those of the City; contracts with contracting entities which employ only owners or the owners' relatives, or which employ less than three [employees]; contracts for sale of goods, services, or property by the City"; and contracts for "emergency purchases"); Hayward, Cal., Municipal Code ch. 2, art. 7, § 2-7.06 (exempting "contracts with other governmental jurisdictions; contracts with manufacturers whose principal place of business is outside of the [U.S.]"; contracts with manufacturers whose principal place of business is in the U.S. but outside the State of California; contracts with a sole source supplier; and contracts resulting from an emergency where a delay would jeopardize the welfare of citizens or the city's operational effectiveness would be threatened); King County, Wash., Code ch. 12.16, § 12.16.050 (2010), http://www.kingcounty.gov/council/legislation/kc_code.aspx (exempting "real property sale [and] lease [transactions and] government agency contracts"); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, § 2.72.130 (Municode through 2010 Code) (exempting "contracts with other governmental jurisdictions; contracts with manufacturers located outside the continental U.S.; contracts with sole source suppliers of goods and services; and contracts [entered into because of an emergency] where the general welfare is at stake"); Madison, Wis., Code of Ordinances ch. 39, § 39.02(9)(b) (Municode through 2007 Code) (exempting "contracts with the State of Wisconsin, another state government, the [federal government]"); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(a) (Municode through 2012 Code) (stating requirements do not apply to contracts exempted by the director of the Minneapolis Department of Civil Rights or the Minneapolis Commission on Civil Rights); Peoria, Ill., Code of Ordinances ch. 17, art. III, § 17-120(a) (Municode through 2011 Code) (requirements do not apply when contractor is a sole source for the good or service and the good or service is essential for governmental operations); Phila., Pa., Home Rule Charter art. 8, ch. 2, § 8-200 (exempting joint procurement contracts if likely to result in lower cost to the city); Phx., Ariz., City Code ch. 18, art. I, § 18-4(A)(5) (Code Publishing Company through 2012 Code) (exempts contractors with less than thirty-five employees, otherwise applies to all contractors that meet the definition of "employer" in the broader non-discrimination ordinance); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 35, § 22.3503 (AmLegal through 2012 Code) (exempting contracts with other public entities); S.F., Cal., Administrative Code ch. 12B, § 12B.5-1 (stating requirements do not apply when contractor is the sole source; contract is needed to respond to an emergency; contract involves specialized litigation requirements; contract is with another public entity and the goods or services are not available from another source or the contract is necessary to serve a substantial public interest; the requirements of the contract would be inconsistent with terms or conditions of a grant; subvention or agreement with a public agency; no compliant bidder is available; where the city determines that bulk purchasing arrangements through other public entities would reduce purchasing costs; where the city determines that the requirements would result in the city entering into a contract with an entity that is being used to evade the intent of the ordinance); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, § 2.50.060 (Municode through 2011 Code) (allowing the board to waive the requirements if the contractor demonstrates that compliance would cause undue hardship); Suffolk County, N.Y., Laws of Suffolk County art. III, § 143-12(c) (2010), http://www.suffolk.lib.ny.us/govdocs/gdlocal.shtml (follow "Clerk of the Suffolk County Legislature" hyperlink; then search Laws of Suffolk County) (stating requirements do not apply to activities of the contractor "that are unrelated, separate, or distinct from the county contract"); Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-143 (exempting federally funded contracts, and contracts entered into "in the case of an emergency or when special circumstances exist which, in the interest of the city, compel such exemption"); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-316 (exempting creditor or debtors of the city, and "persons who are sole proprietors of their business and who have no employees"). 


n24.  See ordinances cited supra note 23. 


n25.  Cleveland Heights, Ohio, Code ch. 171, § 171.09 (Walter H. Drane Co. through 2011 Code); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, §§2.50.040, 2.50.060. 


n26.  Arlington County, Va., County Code ch. 31, § 31-3(B) (2010), http://www.arlingtonva.us/departments/CountyBoard/CountyCode/file74533.pdf; Bos., Mass., City of Boston Municipal Code ch. 12, § 12-9.3 (AmLegal through 2010 Code); Boulder, Colo., Rev. Code tit. 12, ch. 12-1-10 (2010), http://www.colocode.com/boulder2/chapter12-1.htm; Burien, Wash., Municipal Code ch. 8.5, § 8.50.040 (Code Publishing Company through 2010 Code); Canton, Ohio, General Offense Code pt. 5, ch. 547, § 547.02(a) (Walter H. Drane Co. through 2011 Code); Dubuque, Iowa, City Code tit. 8, ch. 3, § 8-3-3 (Sterling Codifiers through 2010 Code); Harrisburg, Penn., City Code tit. 4, ch. 4-101, § 4-101.4 (2010), http://www.equalitypa.org/ADH_toolkit/harrisburg%20title%20four.htm; Iowa City, Iowa, City Code tit. 2, ch. 3, § 2-3-1 (Sterling Codifiers through 2012 Code); Johnson County, Iowa, Human Rights Ordinance § IV (2010), http://www.state.ia.us/government/crc/docs/Johnson_County_Human_Rights_Ordinance.pdf; Northampton, Mass., Code ch. 22, art. XIX, § 22-100 (General Code through 2010 Code); Oak Park, Ill., Village Code ch. 13, art. 3,§§13-3-1 to -2 (Sterling Codifiers through 2011 code); Pittsburgh, Pa., Code of Ordinances tit. 6, art. V, ch. 659, §§659.01-.021 (Municode through 2011 Code); Rochester, N.Y., City Code pt. II, ch. 63, § 63-2 (General Code through 2012 Code); Springfield, Ill., Code of Ordinances tit. IX, ch. 93,§§93.01, 93.08 (Municode through 2011 Code) (appearing to incorporate the religious exemption from the definition of "employer" in the local broader non-discrimination ordinance, which allows religious organizations to give employment preferences based on religion; but explicitly states that the non-discrimination requirements apply to all contractors regardless of the number of employees, while the broader ordinance applies only to employers with five or more employees); Tacoma, Wash., Municipal Code ch. 1.07, § 1.07.030 (2010), http://cms.cityoftacoma.org/cityclerk/Files/MunicipalCode/Title01-Administratio nAndPersonnel.pdf; Tompkins County, N.Y., Code pt. II, ch. 92, § 92-5(A) (General Code through 2011 Code); West Hollywood, Cal., Municipal Code tit. 9, ch. 9.28, §§9.28.010-.050 (Quality Code through Publishing 2011 Code). 


n27.  Bos., Mass., City of Boston Municipal Code ch. 12, § 12-9.12. 


n28.  Id. ch. 12, § 12-9.2. 


n29.  Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1414 (Municode through 2012 Code); Austin, Tex., City Code ch. 5-4, § 5-4-2 (AmLegal through 2012 Code); Balt., Md., Code art. 5, subtit. 29, § 29-11 (2010), http://www.baltimorecity.gov/Government/CityCharterCodes.aspx; Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.26.010 (Code Publishing Company through 2012 Code); Bloomington, Ind., Municipal Code§§2.21.030, 2.21.070 (2011), http://bloomington.in.gov/code; Brookline, Mass., General By-Laws art. 4.5, §§4.5.1-.3 (2010); Cambridge, Mass., Municipal Code tit. 2, ch. 2.76, § 2.76.100 (Municode through 2011 Code); Canton, Ohio, General Offense Code pt. 5, ch. 547, §§547.06-.08; Champaign, Ill., Municipal Code ch. 12.5, art. III, §§12-5.61, 12-5.64 to .65 (Municode through 2011 Code); Cook County, Ill., Municipal Code pt. I, ch. 42, art. II, § 42-40 (Municode through 2011 Code); Dall., Tex., City Code ch. 15B, §§15B-3, 15B-7 (AmLegal through 1997 Code); Dane County, Wis., County Ordinances tit. 4, ch. 19, subch. II,§§19.50-.71 (2010), http://www.countyofdane.com/ordinances; Detroit, Mich., Municipal Code pt. III, ch. 27, art. III, § 27-3-2 (Municode through 2010 Code); East Lansing, Mich., Code of Ordinances pt. II, ch. 22, art. II, § 22-33(g) (Municode through 2011 Code); Eugene, Or., City Code ch. 4, § 4.625 (2010), http://www.eugene-or.gov/portal/server.pt?open=512&objID=269&PageID=1790&cached=true&mode=2; Evanston, Ill., City Code tit. 1, ch. 12, § 1-12-5 (Municode through 2011 Code); Fort Wayne, Ind., Code of Ordinances tit. IX, ch. 93,§§93.036-.038 (AmLegal through 2011 Code); Hartford, Conn., Municipal Code pt. II, ch. 2, art. VIII, div. 11, § 2-696 (Municode through 2011 Code); Hayward, Cal., Municipal Code ch. 2, art. 7, §§2-7.00 to .08 (2010), http://www.hayward-ca.gov/municipal/HMCWEB/Non-DiscriminatoryEmploymentPractices.pdf; Indianapolis-Marion County, Ind., Rev. Code tit. III, ch. 581, art. I, § 581-102 (Municode through 2011 Code); King County, Wash., Code ch. 12.16, §§12.16.010-.180 (2010), http://www.kingcounty.gov/council/legislation/kc_code.aspx; Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, §§2.72.010-.130 (Municode through 2010 Code); L.A., Cal., Admin. Code div. 10, ch. 1, art. 1, § 10.8.2 (AmLegal through 2012 Code); Madison, Wis., Code of Ordinances ch. 39, § 39.02(9)(b) (Municode through 2007 Code); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50 (Municode through 2012 Code); Prince Georges County, Md., Code subtit. 10A, div. 2, § 10A-122 (2010), http://lis.princegeorgescountymd.gov/lis/default.asp?File=&Type=SearchCode; St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, § 183.04 (Municode through 2011 Code); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 35, §§22.3505-.3512 (AmLegal through 2012 Code); S.F., Cal., Code §§12B.1-.6 (AmLegal through 2012 Code); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, §§2.50.040-.050 (Municode through 2011 Code); Springfield, Ill., Code of Ordinances tit. IX, ch. 93, § 93.08; Suffolk County, N.Y., Laws of Suffolk County art. III, § 143-12 (2010), http://www.suffolk.lib.ny.us/govdocs/gdlocal.shtml (follow "Clerk of the Suffolk County Legislature" hyperlink; then search Laws of Suffolk County); Tacoma, Wash., Municipal Code ch. 1.07, § 1.07.080; Tucson, Ariz., Code pt. II, ch. 28, art. VI, §§28-137, 28-144 (AmLegal through 2012 Code); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3,§§2-321 to -329 (Municode through 2011 Code). 


n30.  Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1412(10); Brookline, Mass., General By-Laws art. 4.5, §§4.5.2-.3; Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(d); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, § 2.50.040(a); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-319. Additionally, the ordinances of Oak Park, Illinois grant the city council the right to ask for policy verification from contractors, but it is unclear whether the council has exercised this right. Oak Park, Ill., Village Code ch. 13, art. 3, § 13-3-2 (Sterling Codifiers through 2011 Code). The ordinances of Canton, Ohio permit (but do not require) the Executive Secretary to hold a pre-award conference with the successful bidder to ensure compliance with the non-discrimination requirements. 


n31.  Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1412(10). 


n32.  Hayward, Cal., Municipal Code ch. 2, art. 7, § 2-7.02(g). 


n33.  Dubuque, Iowa, City Code tit. 8, ch. 4, § 8-4-6(A)(2)(b) (Sterling Codifiers through 2010 Code); Iowa City, Iowa, City Code tit. 2, ch. 4, § 2-4-5(I)(2) (Sterling Codifiers through 2012 Code); Johnson County, Iowa, Human Rights Ordinance § X(B)(2) (2010), http://www.state.ia.us/government/crc/docs/Johnson_County_Human_Rights_Ordinance.pdf. 


n34.  King County, Wash., Code ch. 12.16, § 12.16.115; Seattle, Wash., Municipal Code tit. 14, ch. 14.10, § 14.10.050(A) (Municode through 2011 Code). 


n35.  Austin, Tex., City Code § 5-4-3 (AmLegal through 2012 Code) (stating that the Equal Employment/Fair Housing Office shall "endeavor to eliminate or correct the practice or violation complained of by informal methods of conference, conciliation, and persuasion"); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 35, § 22.3509 (AmLegal through 2012 Code) (allowing "any remedy provided by law or agreed to by the business firm"). 


n36.  Cedar Falls, Iowa, City Code ch. 15, art. 3, div. 1, § § 15-56, 15-71 (Municode through 2012 Code); Charlottesville, Va., Code of Ordinances ch. 2, art. I, § 22-10 (Municode through 2012 Code); Cleveland Heights, Ohio, Code ch. 171, § 171.09 (Walter H. Drane Co. through 2011 Code) (allowing for minor monetary penalties, but not termination or debarment); Council Bluffs, Iowa, Code of Ordinances tit. 1, ch. 1.40, § 1.40.060(17) (Municode through 2011 Code); Des Moines, Iowa, Code ch. 62, art. VI, § 62-168 (Municode through 2012 Code); Ithaca, N.Y., City Code pt. I, ch. 39, art. I, § 39-1 (General Code through 2010 Code); Oak Park, Ill., Village Code ch. 13, art. 3, § 13-3-1 to -4 (Sterling Codifiers through 2011 Code); Phila., Pa., Home Rule Charter art. 8, ch. 2, § 8-200(2)(d) (AmLegal through 2011 Code); Pittsburgh, Pa., Code of Ordinances tit. 6, art. V, ch. 657, § 657.01 (Municode through 2011 Code); Raleigh, N.C., Code div. II, pt. 4, ch. 3, § 4-1004 (Municode through 2011 Code); Rochester, N.Y., City Code pt. II, ch. 63, § 63-7 (General Code through 2012 Code); Tompkins County, N.Y., Code pt. II, ch. 92, § 92-5(A)(6) (General Code through 2011 Code); West Hollywood, Cal., Municipal Code tit. 9, ch. 9.28, § 9.28.050 (Quality Code Publishing through 2011 Code). 


n37.  Arlington County, Va., County Code ch. 31, § 31-10 (2010), http://www.arlingtonva.us/departments/CountyBoard/CountyCode/file74533.pdf; Bos., Mass., City of Boston Municipal Code ch. 12, § 12-9.12 (AmLegal through 2010 Code); Boulder, Colo., Rev. Code tit. 12, ch. 12-1-10 (2010), http://www.colocode.com/boulder2/chapter12-1.htm; Burien, Wash., Municipal Code ch. 8.5, § 8.50.060 (Code Publishing Company through 2010 Code); Dubuque, Iowa, City Code tit. 8, ch. 4, § 8-4-6(A)(2)(b); Fort Dodge, Iowa, Municipal Code tit. 2, ch. 2.16, § 2.16.050(15) (2010), http://www.fortdodgeiowa.org/egov/docs/1155244749399.htm; Harrisburg, Penn., City Code tit. 4, ch. 4-101, § 4-101.4 (2010), http://www.equalitypa.org/ADH_toolkit/harrisburg%20title%20four.htm; Iowa City, Iowa, City Code tit. 2, ch. 4, § 2-4-5(I)(3); Johnson County, Iowa, Human Rights Ordinance § X(B)(3); Northampton, Mass., Code ch. 22, art. XIX, § 22-100 (General Code through 2010 Code); Peoria, Ill., Code of Ordinances ch. 17, art. III, § 17-120 (Municode through 2011 Code); Phx., Ariz., City Code ch. 18, art. I, § 18-2 (Code Publishing Company through 2012 Code); Seattle, Wash., Municipal Code tit. 14, ch. 14.10, § 14.10.040. 


n38.  Burien, Wash., Municipal Code ch. 8.5, § 8.50.050; Harrisburg, Penn., City Code tit. 4, ch. 4-101, § § 4-101.2, 4-101.4 (2010); Northampton, Mass., Code ch. 22, art. XIX, § 22-100 (General Code through 2010 Code); Phx., Ariz., City Code ch. 18, art. I, §§18-1, 18-4; Rochester, N.Y., City Code pt. II, ch. 63, § 63-7; Tompkins County, N.Y., Code pt. II, ch. 92, § 92-5(A)(6). 


n39. " Affirmative action" and outreach steps mean only those ordinances that address practices of an employer directed at its individual employees and applicants; it does not include ordinances that require the city to ensure that minority-and women-owned businesses are represented among their contractors. 


n40.  Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, §§2-1413(2), 2-1414 (Municode through 2012 Code); Austin, Tex., City Code § 5-4-2(2); Bloomington, Ind., Municipal Code §§2.21.070(8), 2.31.030(d) (2011), http://bloomington.in.gov/code; Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-65 (Municode through 2011 Code); Charlottesville, Va., Code of Ordinances ch. 22, art. I, § 22-10 (Municode through 2012 Code); Dall., Tex., City Code ch. 15B, § 15B-3 (AmLegal through 1997 Code); Dane County, Wis., County Ordinances tit. 4, ch. 19, subch. II, § 19.54 (2010), http://www.countyofdane.com/ordinances; Detroit, Mich., Municipal Code pt. III, ch. 27, art. III, § 27-3-2 (Municode through 2010 Code); Evanston, Ill., City Code tit. 1, ch. 12, § 1-12-5 (Municode through 2011 Code); Hayward, Cal., Municipal Code ch. 2, art. 7, § 2-7.02(a) (2010), http://www.hayward-ca.gov/municipal/HMCWEB/Non-DiscriminatoryEmploymentPractices.pdf; Indianapolis-Marion County, Ind., Rev. Code tit. III, ch. 581, art. I, § 581-102 (Municode through 2011 Code); King County, Wash., Code ch. 12.16, § 12.16.040 (2010), http://www.kingcounty.gov/council/legislation/kc_code.aspx; L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.4 (AmLegal through 2012 Code); Madison, Wis., Code of Ordinances ch. 39, § 39.02(9)(b) (2010) (Municode through 2007 Code); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(a)(1) (Municode through 2012 Code); St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, § 183.04 (Municode through 2011 Code); S.F., Cal., Administrative Code ch. 12B, § 12B.2 (AmLegal through 2012 Code); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, § 2.50.040 (Municode through 2011 Code); Suffolk County, N.Y., Laws of Suffolk County art. III, § 143-12 (2010), http://www.suffolk.lib.ny.us/govdocs/gdlocal.shtml (follow "Clerk of the Suffolk County Legislature" hyperlink; then search Laws of Suffolk County); Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-138 (AmLegal through 2012 Code); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-320 (Municode through 2011 Code); City of Cambridge, City of Cambridge Affirmative Action Program, Years 2007-2010, at 6-8, http://www.cambridgema.gov/aff/relatedlinks.aspx (follow "The Affirmative Action 2007-2010 Plan document" hyperlink) (last visited Jan. 30, 2012) [hereinafter City of Cambridge]. 


n41.  Atlanta, Ga., Code of Ordinances pt. II, ch. 114, art. 4, div. 5, §§2-1413(2), 2-1414 (Municode through 2012 Code); Austin, Tex., City Code § 5-4-2(2); Bloomington, Ind., Municipal Code §§2.21.070(8), 2.31.030(d); Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-65; Dall., Tex., City Code ch. 15B, § 15B-3; Dane County, Wis., County Ordinances tit. 4, ch. 19, subch. II, § 19.54; Detroit, Mich., Municipal Code pt. III, ch. 27, art. III, § 27-3-2; Evanston, Ill., City Code tit. 1, ch. 12, § 1-12-5; Indianapolis-Marion County, Ind., Rev. Code tit. III, ch. 581, art. I, § 581-102; King County, Wash., Code ch. 12.16, § 12.16.040; L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.4; Madison, Wis., Code of Ordinances ch. 39, § 39.02(9)(b); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(a)(1); St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, § 183.04; S.F., Cal., Administrative Code ch. 12B, § 12B.2; City of Cambridge, supra note 40. 


n42.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.26.060 (Code Publishing Company through 2012 Code); Brookline, Mass., General By-Laws art. 4.4, § 4.4.1(d) (2010); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, § 2.72.030 (Municode through 2010 Code); Phx., Ariz., City Code ch. 18, art. I, § 18-12 (Code Publishing Company through 2012 Code). 


n43.  41 C.F.R. § 60-50.1 (2011). 


n44.  See, e.g., Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-321. 


n45.  See, e.g., Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-138(b). 


n46.  See, e.g., St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, § 183.04(3). 


n47.  See, e.g., Evanston, Ill., City Code tit. 1, ch. 12, § 1-12-5(E) (Municode through 2011 Code). 


n48.  See, e.g., Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1414(f) (Municode through 2012 Code). 


n49.  See, e.g., L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.3(A) (AmLegal through 2012 Code). 


n50.  See, e.g., Bloomington, Ind., Municipal Code § 2.21.070(8) (2011), http://bloomington.in.gov/code. 


n51.  See, e.g., Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-65(b)(3) (Municode through 2011 Code). 


n52.  See, e.g., id. § 12.5-65(b)(2). 


n53.  See, e.g., Bloomington, Ind., Municipal Code § 2.21.070(8). 


n54.  See, e.g., King County, Wash., Code ch. 12.16, § 12.16.040(C) (2010), http://www.kingcounty.gov/council/legislation/kc_code.aspx. 


n55.  See, e.g., City of Cambridge, supra note 40. 


n56.  Austin, Tex., City Code § 5-4-2(B) (AmLegal through 2012 Code) (applying to all contractors, but applying only to subcontractors with contracts of $ 2,000 or more and fifteen or more employees); Dane County, Wis., County Ordinances tit. 4, ch. 19, subch. II, § 19.54 (2010), http://www.countyofdane.com/ordinances; Detroit, Mich., Municipal Code pt. III, ch. 27, art. III, § 27-3-2(b) (Municode through 2010 Code); Evanston, Ill., City Code tit. 1, ch. 12, § 1-12-5 (Municode through 2011 Code); Indianapolis-Marion County, Ind., Rev. Code tit. III, ch. 581, art. I, § 581-102 (Municode through 2011 Code); Madison, Wis., Code of Ordinances ch. 39, § 39.02(9)(b) (2010) (Municode through 2007 Code); St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, § 183.04(2) (2010) (Municode through 2011 Code); City of Cambridge, supra note 40. 


n57.  Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1411 (Municode through 2012 Code) (applying to contracts over $ 1,000 in Atlanta, GA); Brookline, Mass., General By-Laws art. 4.4, § 4.4.2(e) (2010) (applying to contracts of $ 10,000 or more in Brookline, MA); Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-12(1) (applying to contracts of $ 17,500 or more, or as adjusted annually by city council of Champaign, IL); Charlottesville, Va., Code of Ordinances ch. 2, art. I, § 22-10 (Municode through 2012 Code) (applying to contracts over $ 10,000 in Charlottesville, VA); Council Bluffs, Iowa, Code of Ordinances tit. 1, ch. 1.40, § 1.40.060(17) (Municode through 2011 Code) (applying to contracts over $ 50,000 in Council Bluffs, IA); Dall., Tex., City Code ch. 15B, § 15B-3 (AmLegal through 1997 Code) (applying to construction contracts for over $ 10,000 and to contracts for goods and services over $ 50,000 in Dallas, TX); Eugene, Or., City Code ch. 4, § 4.615 (2010), http://www.eugene-or.gov/portal/server.pt?open=512&objID=269&PageID=1790&cached=true&mode=2 (applying to contracts of $ 2,500 or more in Eugene, OR); Fort Dodge, Iowa, Municipal Code tit. 2, ch. 2.16, § 2.16.050(15) (2010), http://www.fortdodgeiowa.org/egov/docs/1155244749399.htm (applying to contracts over $ 10,000 in Fort Dodge, IA); L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.1.1 (AmLegal through 2012 Code) (providing that contractors with contracts of $ 1,000 or more must comply with the outreach steps; construction contractors with contracts of $ 5,000 or more and non-construction contractors with contracts of $ 100,000 or more must develop a written affirmative action plan in Los Angeles, CA); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(d) (Municode through 2012 Code) (requiring a written affirmative action plan if the contract is over $ 50,000 in Minneapolis, MN); Phila., Pa., Home Rule Charter art. 8, ch. 2, § 8-200(2) (AmLegal through 2011 Code) (applying to contracts over $ 25,000 indexed for inflation in Philadelphia, PA); S.F., Cal., Administrative Code ch. 12B, § 12B.1(c) (AmLegal through 2012 Code) (applying to contracts over $ 5,000 in San Francisco, CA); San Mateo County, Cal., Code of Ordinances tit. 4, art. 2.5, ch. 2.50, § 2.50.040 (Municode through 2011 Code) (applying to contracts of $ 100,000 or more in San Mateo, CA); Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-20 (AmLegal through 2012 Code) (applying to contracts over $ 50,000 in Tucson, AZ); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-316 (Municode through 2011 Code) (applying to contracts over $ 2,000 in Ypsilanti, MI). 


n58.  See ordinances cited supra note 57. 


n59.  L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.1.1; Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(d); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, § 2.50.040 (containing no threshold for non-discrimination requirements, but outreach steps are not required unless the contract is $ 100,000 or more). 


n60.  Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1413(3)-(4); Bloomington, Ind., Municipal Code § 2.21.070(8) (2011), http://bloomington.in.gov/code; Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-67; Hayward, Cal., Municipal Code ch. 2, art. 7, § 2-7.06 (2010), http://www.hayward-ca.gov/municipal/HMCWEB/Non-DiscriminatoryEmploy mentPractices.pdf; King County, Wash., Code ch. 12.16, § 12.16.050 (2010), http://www.kingcounty.gov/council/legislation/kc_code.aspx; Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, § 2.72.130 (Municode through 2010 Code); Madison, Wis., Code of Ordinances ch. 39, § 39.02(9)(b); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(a); S.F., Cal., Administrative Code ch. 12B, § 12B.5-1; San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, § 2.50.060; Suffolk County, N.Y., Laws of Suffolk County art. III, § 143-12(c) (2010), http://www.suffolk.lib.ny.us/govdocs/gdlocal.shtml (follow "Clerk of the Suffolk County Legislature" hyperlink; then search Laws of Suffolk County); Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-143(2); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-316. For an example of a separate contractor ordinance, see Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1414. For an example of a broad non-discrimination ordinance that explicitly applies to local government contractors, see Phx., Ariz., City Code ch. 18, art. I, § 18-1-4 (Code Publishing Company through 2012 Code). 


n61.  San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, §§2.50.040, 2.50.060. 


n62.  Some localities also include people with disabilities in these requirements. Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1414; Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, §§13.26.010-.020 (Code Publishing Company through 2012 Code); Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-65(b)(1); Dane County, Wis., County Ordinances tit. 4, ch. 19, subch. II, § 19.50(2) (2010), http://www.countyofdane.com/ordinances; Detroit, Mich., Municipal Code pt. III, ch. 27, art. III, § 27-3-2(c) (Municode through 2010 Code); Evanston, Ill., City Code tit. 1, ch. 12, § 1-12-5(A) (Municode through 2011 Code); Hayward, Cal., Municipal Code ch. 2, art. 7, §§2-7.00 to .02; King County, Wash., Code ch. 12.16, § 12.16.156; L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.4 (AmLegal through 2012 Code); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, § 2.72.030; Madison, Wis., Code of Ordinances ch. 39, § 39.02; Peoria, Ill., Code of Ordinances ch. 17, art. III, § 17-120(c) (Municode through 2011 Code); Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-137; City of Cambridge, supra note 40. 


n63.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, §§13.29.010-.100; Dane County., Wis., Code tit. 5, ch. 25, subch. II, § 25.016; King County, Wash., Code ch. 12.16,§§12.19.010-.050; L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.2.1; Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, §§2.73.010-.090; Miami Beach, Fla., Code ch. 2, art. VI, div. 3, § 2-373 (Municode through 2011 Code); Minneapolis, Minn., Code of Ordinances tit. 2, ch. 118, § 18.200; Oakland, Cal., Municipal Code tit. 2, ch. 2.32, §§2.32.010-.110 (Sterling Codifiers through 2011 Code); Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.020 (Code Publishing Company through 2012 Code); Portland, Or., City Code & Charter tit. 3, ch. 3.100, § 3.100.053 (2009), http://www.portlandonline.com/auditor/index.cfm?c=28168; Sacramento, Cal., City Code tit. 3, ch. 3.54, §§3.54.010-.120 (Quality Code Publishing through 2011 Code); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 43, § § 22.4301-.4308 (AmLegal through 2012 Code); S.F., Cal., Administrative Code ch. 12B, § 12B.1(b) (AmLegal through 2012 Code); Santa Monica, Cal., Municipal Code art. 4, ch. 4.65, § 4.65.025 (Quality Code Publishing through 2011 Code); San Mateo County , Cal., Code of Ordinances tit. 2, art. 2.8, ch. 2.84, §§2.84.010-.050; Seattle, Wash., Municipal Code tit. 20, ch. 20.45, §§20.45.010-.050 (Municode through 2011 Code); Tumwater, Wash., Municipal Code tit. 3, ch. 3.46,§§3.46.010-.060 (Code Publishing Company through 2011 Code). 


n64.  See City & Cnty. of S.F., Human Rights Comm'n, Overview of the Equal Benefits Ordinance, available at http://www.sf-hrc.org/ftp/uploadedfiles/sfhumanrights/docs/over12b.pdf. See generally S.F., Cal. Admin. Code §§12B.1-.2. 


n65.  See ordinances cited supra note 63. 


n66.  Cal. Pub. Cont. Code § 10295.3(e) (Deering 2011). 


n67.  See, e.g., Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.040(A)(2). 


n68.  See, e.g., Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, § 3.46.020(B)(3). 


n69.  See, e.g., City of San Diego, Cal., Equal Benefits Program, Rules Implementing the Equal Benefits Ordinance 6 (2011), available at http://www.sandiego.gov/administration/pdf/eborules101213.pdf. 


n70.  See, e.g., Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.020(B)(2) (Quality Code Publishing through 2012 Code). 


n71.  All EBOs cover couples who are registered as domestic partners with a state or local government registry. Many also cover couples that are registered as domestic partners with an employer's internal registry and/or meet the criteria for domestic partnership included in the EBO. See King County, Wash., Code ch. 12.16, § 12.19.020(D) (2009), http://www.kingcounty.gov/council/legislation/kc_code.aspx. 


n72.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.040; Dane County, Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(2)(b) (2010), http://www.countyofdane.com/ordinances; King County, Wash., Code ch. 12.16, § 12.19.020(E); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.040(A) (Municode through 2010 Code); L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.2.1(b)(2) (AmLegal through 2012 Code); Miami Beach, Fla., Code ch. 2, art. VI, div. 3, § 2-373(a)(1) (Municode through 2011 Code); Minneapolis, Minn., Code of Ordinances tit. 2, ch. 118, § 18.200(c) (Municode through 2012 Code); Oakland, Cal., Municipal Code tit. 2, ch. 2.32, § 2.32.040(A) (Sterling Codifiers through 2011 Code); Portland, Or., City Code & Charter tit. 3, ch. 3.100, § 3.100.052(E) (2009), http://www.portlandonline.com/auditor/index.cfm?c=28168; Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.030(D) (Quality Code through Publishing 2011 Code); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 43, § 22.4302 (AmLegal through 2012 Code); S.F., Cal., Administrative Code ch. 12B, § 12B.1(b) (AmLegal through 2012 Code); Seattle, Wash., Municipal Code tit. 20, ch. 20.45, § 20.45.010(F) (Municode through 2011 Code); Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, § 3.46.010(D). 


n73.  San Diego, Cal., Municipal Code ch. 2, art. 2, div. 43, § 22.4302. 


n74.  Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.010(D) (Code Publishing Company through 2012 Code); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.8, ch. 2.84, § 2.84.010(e) (Municode through 2011 Code). 


n75.  Santa Monica, Cal., Municipal Code art. 4, ch. 4.65, § 4.65.025(1) (Quality Code Publishing through 2012 Code). 


n76.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.030(B); Dane County, Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(3)(1); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.030(B); L.A., Cal. Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.2.1(e)(2) (AmLegal through 2012 Code); Miami Beach, Fla., Code ch. 2, art. VI, div. 3, § 2-373(d)(2); Minneapolis, Minn., Code of Ordinances tit. 2, ch. 18, § 18.200(i); Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.030; Portland, Or., City Code & Charter tit. 3, ch. 3.100, § 3.100.054; Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.040(B); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 43, § 22.4303; S.F., Cal., Administrative Code ch. 12B, § 12B.1(d); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.84, § 2.84.030 (Municode through 2011 Code); Seattle, Wash., Municipal Code tit. 20, ch. 20.45, § 20.45.030; Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, § 3.46.030. 


n77.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.030(B); Dane County, Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(3)(1); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.030(B); L.A., Cal. Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.2.1(e)(2); Minneapolis, Minn., Code of Ordinances tit. 2, ch. 18, § 18.200(i); Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.030; Portland, Or., City Code & Charter tit. 3, ch. 3.100, § 3.100.054; Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.040(B) (extending the ordinance to work performed on property outside of the city, but owed or occupied by the city, regardless of whether the contractor's presence on the property is related to the contract); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 43, § 22.4303; S.F., Cal., Administrative Code ch. 12B, § 12B.1(d); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.8, ch. 2.84, § 2.84.030; Seattle, Wash., Municipal Code tit. 20, ch. 20.45, § 20.45.030; Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, § 3.46.030. 


n78.  S.F., Cal., Administrative Code ch. 12B, § 12B.1(d)(iv). 


n79.  Air Transp. Ass'n v. City of S.F., 992 F. Supp. 1149, 1162 (N.D. Cal. 1998), aff'd, 266 F.3d 1064 (9th Cir. 2001). 


n80.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.030(A) (applying the ordinance to contracts with for-profit entities of $ 25,000 or more, contracts with non-profit entities of $ 100,000 or more, contracts with "entities which generate $ 350,000 or more in annual gross receipts and which occupy City property pursuant to a written agreement for the exclusive use or occupancy of said property for a term exceeding 29 days in any calendar year"); King County, Wash., Code ch. 12.19, § 12.19.020(A) (2009), http://www.kingcounty.gov/council/legislation/kc_code.aspx (applying the ordinance to contracts of $ 25,000 or more); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.030(A) (applying the ordinance to contracts with for-profit entities with contracts of $ 100,000 or more and contracts with "for-profit entities which generate ... ($ 350,000.00) or more in annual gross receipts and which occupy city property pursuant to a written agreement for the exclusive use or occupancy of said property for a term exceeding twenty-nine (29) days in any calendar year"); L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.2.1(b)(5) (AmLegal through 2012 Code) (applying the ordinance to contracts for more than $ 5,000); Miami Beach, Fla., Code ch. 2, art. VI, div. 3, § 2-373(a)(6) (applying the ordinance to contracts for more than $ 100,000); Minneapolis, Minn., Code of Ordinances tit. 2, ch. 18, § 18.200(c) (applying the ordinance to contracts for more than $ 100,000); Oakland, Cal., Municipal Code tit. 2, ch. 2.32, § 2.32.020 (Sterling Codifiers through 2011 Code) (applying the ordinance to contracts of $ 25,000 or more); Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.010(A) (applying the ordinance to contracts of $ 50,000 or more); Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.040(A) (applying the ordinance to contracts of more than $ 25,000); S.F., Cal., Administrative Code ch. 12B, § 12B.1(c) (applying the ordinance to contracts for more than $ 5,000); San Mateo County, Cal., Code of Ordinances § 2.84.010(a) (applying the ordinance to contracts for more than $ 5,000); Seattle, Wash., Municipal Code tit. 20, ch. 20.45, § 20.45.010(A) (applying the ordinance to contracts for $ 44,000 in 2010 and adjusted for inflation thereafter); Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, § 3.46.010(A) (applying the ordinance to contracts for $ 50,000 or more). 


n81.  See ordinances cited supra note 80. 


n82.  Miami Beach, Fla., Code ch. 2, art. VI, div. 3, § 2-373(A)(5). 


n83.  See, e.g., id. § 2-373(g)(3)(a). 


n84.  See, e.g., Oakland, Cal., Municipal Code tit. 2, ch. 2.32, § 2.32.060(D)(1). 


n85.  See, e.g., Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.020(C)(6). 


n86.  See, e.g., Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.070(A)(1) (Quality Code through Publishing 2011 Code). 


n87.  See, e.g., Portland, Or., City Code & Charter tit. 3, ch. 3.100, § 3.100.053(C)(3) (2012), http://www.portlandonline.com/auditor/index.cfm?c=28168. 


n88.  See, e.g., Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.060(A)(3) (Municode through 2010 Code). 


n89.  See, e.g., Santa Monica, Cal., Municipal Code art. 4, ch. 4.65, § 4.65.030 (Quality Code Publishing through 2011 Code). 


n90.  See, e.g., San Diego, Cal., Municipal Code ch. 2, art. 2, div. 43, § 22.4308(c) (AmLegal through 2012 Code). 


n91.  See, e.g., L.A, Cal., Charter & Administrative Code § 10.8.2.1(i)(1)(f) (AmLegal through 2012 Code). 


n92.  See, e.g., Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.060(A)(7) (Code Publishing Company through 2012 Code). 


n93.  See, e.g., S.F., Cal., Administrative Code ch. 12B, § 12B.5-1(d)(2) (AmLegal through 2012 Code). 


n94.  See, e.g., Dane County., Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(3)(b) (2011), http://www.countyofdane.com/ordinances. 


n95.  See, e.g., Minneapolis, Minn., Code of Ordinances tit. 2, ch. 18, § 18.200(f)(6)-(7) (Municode through 2011 Code). 


n96.  See, e.g., Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.060(A)(9) (Municode through 2010 Code). 


n97.  See, e.g., King County, Wash., Code ch. 12.19, § 12.19.020(A) (2011), http://www.kingcounty.gov/council/legislation/kc_code.aspx. 


n98.  See, e.g., Dane County, Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(2)(d)(1). 


n99.  See, e.g., Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.060(A)(9). 


n100.  See Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.26.050 (Code Publishing Company through 2012 Code); Dane County, Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(5); King County, Wash., Code ch. 12.19, § 12.19.030(F); L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.2.1(f) (AmLegal through 2012 Code); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.050; Miami Beach, Fla., Code ch. 2, art. VI, div. 3, § 2-373(b) (Municode through 2011 Code); Minneapolis, Minn., Code of Ordinances tit. 2, ch. 18, § 18.200(b)(2); Oakland, Cal., Municipal Code tit. 2, ch. 2.32, § 2.32.050 (Sterling Codifiers through 2011 Code); Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.020(F) (Code Publishing Company through 2012 Code); Portland, Or., City Code & Charter tit. 3, ch. 3.100, § 3.100.053(G) (2001), http://www.portlandonline.com/auditor/index.cfm?c=28168; Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.060 (Quality Code through Publishing 2011 Code); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 43, § 22.4304(e) (AmLegal through 2012 Code); S.F., Cal., Administrative Code ch. 12B, § 12B.2(a) (AmLegal through 2012 Code); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.8, ch. 2.84, § 2.84.020(e) (Municode through 2011 Code); Seattle, Wash., Municipal Code tit. 20, ch. 20.45, § 20.45.020(G) (Municode through 2011 Code); Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, § 3.46.020(G) (Code Publishing Company through 2011 Code). 


n101.  Dane County., Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(8); S.F., Cal., Administrative Code ch. 12B, § 12B.4. For details on San Francisco's compliance procedure, see S.F. Human Rights Comm'n, How to Comply with the Equal Benefits Ordinance, http://sf-hrc.org/index.aspx?page=96#How%20do%20I%20Comply (last visited Feb. 22, 2012). 


n102.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.090; Dane County., Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(12); King County., Wash., Code ch. 12.18,§§12.18.040, 12.18.085; Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.090; Minneapolis, Minn., Code of Ordinances tit. 2, ch. 18, § 18.200(m); Oakland, Cal., Municipal Code tit. 2, ch. 2.32, § 2.32.090(C); Portland, Or., City Code & Charter tit. 3, ch. 3.100, § 3.100.055(D); Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.100(D); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.8, ch. 2.84, § 2.84.040(c)-(f); Seattle, Wash., Municipal Code tit. 20, ch. 20.45, § 20.45.040(D); Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, § 3.46.040(D). 


n103.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.090(B); Dane County, Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(12); Oakland, Cal., Municipal Code tit. 2, ch. 2.32, § 2.32.090(C); Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.100(D). 


n104.  City of San Diego, Cal., supra note 69, at 12. 


n105.  Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.090(A); Dane County, Wis., County Ordinances tit. 5, ch. 25, subch. II, § 25.016(12)(b), (e); King County, Wash., Code ch. 12.18, § 12.18.060(A)(1), (B)(1)(c); Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.73, § 2.73.090(a); L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.2.1(h); Miami Beach, Fla., Code ch. 2, art. VI, div. 3, § 2-373(f); Oakland, Cal., Municipal Code tit. 2, ch. 2.32, § 2.32.090(B); Olympia, Wash., Municipal Code tit. 3, ch. 3.18, § 3.18.020(D)(E); Portland, Or., City Code & Charter tit. 3, ch. 3.100, § 3.100.055(D)(E); Sacramento, Cal., City Code tit. 3, ch. 3.54, § 3.54.100(B); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 43, § § 22.4305, 22.4307(b); S.F., Cal., Administrative Code ch. 12B, § 12B.2(h); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.8, ch. 2.84, § 2.84.040(c); Seattle, Wash., Municipal Code tit. 20, ch. 20.45, § 20.45.040(B); Tumwater, Wash., Municipal Code tit. 3, ch. 3.46, § 3.46.040(B). 


n106.  The federal government prohibits discrimination based on sexual orientation and gender identity in government employment, along with thirty states (twenty-one by statute and ten others by executive order) and the District of Columbia, and at least 203 cities and counties across the country. See 3 C.F.R. 13,087 (1998); Brad Sears et al., Analysis of Scope and Enforcement of State Laws and Executive Orders, in Documenting Discrimination on the Basis of Sexual Orientation and Gender Identity in State Employment 16-1, 16-2 to 16-4 (2009), available at http://scholarship.org/uc/item/0k93c8mh; U.S. Office of Pers. Mgmt., Guidance Regarding the Employment of Transgender Individuals in the Federal Workforce, http://www.opm.gov/diversity/Transgender/Guidance.asp (last visited Feb. 22, 2012). See also Exec. Ord. 10-24, 36 Mo. Reg. 1167 (Aug. 16, 2010) (prohibiting discrimination on the basis of sexual orientation in Missouri). 


n107.  Twenty-one states and the District of Columbia prohibit discrimination against public and private sector employees based on sexual orientation and gender identity; at least 139 localities prohibit the same by local ordinance. Sears et al., supra note 106, at 16-4; Human Rights Campaign, Cities and Counties With Non-Discrimination Ordinances That Include Gender Identity, http://www.hrc.org/resources/entry/cities-and-counties-with-non-discrimination-ordinances-that-include-gender (last visited Feb. 22, 2011). 


n108.  In conducting research for this article, we identified sixty-eight localities with contractor-specific non-discrimination ordinances, affirmative action ordinances, and/or equal benefits ordinances. See generally ordinances cited supra notes 100, 102, 105, 106. 


n109.  For example, the Human Rights Campaign recognizes those companies that have enacted LGBT-friendly policies in its annual Corporate Equality Index. Human Rights Campaign, Corporate Equality Index 2012 (2012), available at http://sites.hrc.org/documents/CorporateEqualityIndex_2012.pdf. 


n110.  See, e.g., L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, §§10.8-10.8.2. 


n111.  See, e.g., Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1412(10) (Municode through 2012 Code); Brookline, Mass., General By-Laws art. 4.5, § 4.5.2 (2010); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(d) (Municode through 2012 Code); San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, § 2.50.040(a) (Municode through 2011 Code); Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-319 (Municode through 2011 Code). 


n112.  San Francisco, Cal., Admin. Code § 12B.4 (AmLegal through 2012 Code). 


n113.  Some localities include written non-discrimination, affirmative action, and/or equal benefits provisions in local government contracts. See, e.g., Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1414; Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, § 13.29.050 (Code Publishing Company through 2012 Code); Cedar Falls, Iowa, City Code ch. 15, art. 3, div. 1, §§15-56, 15-71 (Municode through 2012 Code). 


n114.  City of Berkeley, Cal., Equal Benefits Ordinance Fact Sheet (June 4, 2011) (on file with the Williams Institute); City of San Diego, Cal., supra note 69; Dane Cnty. Gov. Purchasing Div., Summary of Domestic Partner Equal Benefit Requirement, http://www.danepurchasing.com/partner_benefit.aspx (last updated May 2, 2011); King Cnty., Wash., Procurement Servs., Equal Benefits to Employees with Domestic Partners, http://www.kingcounty.gov/operations/procurement/Services/Equal_Benefits.aspx (last updated Jan. 1, 2008); City of Long Beach, Cal., News Details: Equal Benefits Ordinance, http://www.longbeach.gov/news/displaynews.asp?NewsID=4413&targetid=41 (last visited Feb. 22, 2012); City of L.A., Cal., Bureau of Contract Admin., Equal Benefits Ordinance for the City, http://bca.lacity.org/index.cfm?nxt=ee&nxt_body=content_ebo.cfm (last visited Feb. 22, 2012) (discussing compliance information directed to contractors and to city departments); City of Miami Beach, Fla., Quick Reference Guide to Equal Benefits Compliance (on file with the Williams Institute); City of Oakland, Cal., EBO How-To Guide, Nov. 2004 (on file with the Williams Institute); City of Oakland, Cal., Equal Benefits, Non-Discrimination, Equal Access: FYI, July 2002 (on file with the Williams Institute); City of Olympia, Wash., Admin. Servs., Equal Benefits: Quick Reference Guide, http://olympiawa.gov/city-government/departments/administrative-services/equal-benefits.aspx (last updated Aug. 31, 2010); Mgmt. & Fin., Equal Benefits, http://www.portlandonline.com/omf/index.cfm?c=43774 (last visited Jan. 30, 2012); City of Sacramento, Cal., Requirements of the Non-Discrimination in Employee Benefits Code, http://www.cityofsacramento.org/generalservices/procurement/ordinances/documents/EBO-Packet.pdf (last visited Feb. 22, 2012); City of Seattle, Wash., Dep't of Exec. Admin., Equal Benefits Ordinance: Frequently Asked Questions, http://www.seattle.gov/contracting/docs/ebFaq.pdf (last updated Feb. 13, 2009); City of San Diego, Cal., Equal Benefits Ordinance Certification of Compliance, available at http://www.sandiego.gov/arts-culture/pdf/ebocertcomp.pdf (last visited Feb. 22, 2012); S.F. Human Rights Comm'n, supra note 101; City of San Diego, Cal., Equal Benefits Ordinance: Frequently Asked Questions (on file with the Williams Institute); City of San Diego, Cal., Equal Benefits Ordinance Overview (on file with the Williams Institute); Purchasing Div., Dane Cnty., Wis., Notification of Domestic Partner Equal Benefits Requirement, http://danedocs.countyofdane.com/webdocs/pdf/purch/partner_poster.pdf (last updated Oct. 2008); San Mateo Cnty., Cal., Frequently Asked Questions: Equal Benefits Ordinance, http://www.co.sanmateo.ca.us/vgn/images/portal/cit_609/11/13/564061790EqualBenefitBrochure_1.pdf (last visited Feb. 22, 2011). 


n115.  See, e.g., Tucson, Ariz., Code pt. II, ch. 28, art. VI, §§17-14, 17-15 (AmLegal through 2012 Code) (providing a typical local non-discrimination ordinance with a purely complaint-driven enforcement scheme). 


n116.  See Crosby Burns & Jeff Krehely, Small Businesses Support Fairness: CAP Survey Finds Owners Back Employment Non-Discrimination Act, Center for American Progress, Oct. 5, 2011, http://www.americanprogress.org/issues/2011/10/enda_poll.html (demonstrating that twenty-nine states do not prohibit employment discrimination based on sexual orientation by statute and thirty-five do not prohibit discrimination based on gender identity). 


n117.  Atlanta, Ga., Code of Ordinances pt. II, ch. 2, art. X, div. 11, § 2-1414(h); Austin, Tex., City Code ch. 5.4,§§5-4-2 to -6 (AmLegal through 2012 Code); Balt., Md., Code art. 29, § 29-11 (2010), http://www.baltimorecity.gov/Government/CityCharterCodes.aspx; Berkeley, Cal., Municipal Code tit. 13, ch. 13.26, §§13.26.010, 13.26.110; Bloomington, Ind., Municipal Code § 2.21.070 (2011), http://bloomington.in.gov/code; Brookline, Mass., General By-Laws art. 4.5, § 4.5.3 (2010); Cambridge, Mass., Municipal Code tit. 2, ch. 2.76, § 2.76.100(A) (Municode through 2011 Code); Canton, Ohio, General Offense Code pt. 5, ch. 547, § 547.07 (Walter H. Drane Co. through 2011 Code); Champaign, Ill., Municipal Code ch. 12.5, art. III, § 12.5-64 (Municode through 2011 Code); Cook County., Ill., Municipal Code pt. I, ch. 42, art. II, § 42-40 (Municode through 2011 Code); Dall., Tex., City Code ch. 15B, § 15B-3(6) (AmLegal through 1997 Code); Dane County., Wis., County Ordinances tit. 4, ch. 19, subch. II, § 19.58 (2010), http://www.countyofdane.com/ordinances; Detroit, Mich., Municipal Code pt. III, ch. 27, art. III, § 27-3-2(f) (Municode through 2010 Code); East Lansing, Mich., Code of Ordinances pt. II, ch. 22, art. II, § 22-33(g) (Municode through 2011 Code); Eugene, Or., City Code ch. 4, § 4.625 (2010), http://www.eugene-or.gov/portal/server.pt?open=512&objID=269&PageID=1790&cached=true&mode=2; Evanston, Ill., City Code tit. 1, ch. 12, § 1-12-5 (Municode through 2011 Code); Fort Wayne, Ind., Code of Ordinances tit. IX, ch. 93, § 93.038 (AmLegal through 2011 Code); Hartford, Conn., Municipal Code pt. II, ch. 2, art. VIII, div. 11, § 2-655(d) (Municode through 2011 Code); Hayward, Cal., Municipal Code ch. 2, art. 7, § 2-7.02(g) (2010), http://www.hayward-ca.gov/municipal/HMCWEB/Non-DiscriminatoryEmploy mentPractices.pdf; Indianapolis-Marion County, Ind., Rev. Code tit. III, ch. 581, art. I, § 581-102 (Municode through 2011 Code); King County, Wash., Code ch. 12.16, § 12.16.050 (2010), http://www.kingcounty.gov/council/legislation/kc_code.aspx; Long Beach, Cal., Municipal Code vol. 1, tit. 2, ch. 2.72, §§2.72.010-.030 (Municode through 2010 Code); L.A., Cal., Charter & Administrative Code div. 10, ch. 1, art. 1, § 10.8.2 (2010) (AmLegal through 2012 Code); Madison, Wis., Code of Ordinances ch. 39, § 39.02(9)(e)(2) (Municode through 2007 Code); Minneapolis, Minn., Code of Ordinances tit. 7, ch. 139, § 139.50(7) (Municode through 2012 Code); Prince Georges County, Md., Code subtit. 10A, div. 2, § 10A-122 (2010), http://lis.princegeorgescountymd.gov/lis/default.asp?File=&Type=SearchCode; St. Paul, Minn., Code of Ordinances pt. II, tit. XVIII, ch. 183, § 183.04(6) (Municode through 2011 Code); San Diego, Cal., Municipal Code ch. 2, art. 2, div. 35, § 22.3509 (AmLegal through 2012 Code); S.F., Cal., Administrative Code ch. 12B, § 12B.2; San Mateo County, Cal., Code of Ordinances tit. 2, art. 2.5, ch. 2.50, § 2.50.050(b) (Municode through 2011 Code); Springfield, Ill., Code of Ordinances tit. IX, ch. 93, § 93.08 (Municode through 2011 Code); Suffolk County, N.Y., Laws of Suffolk County art. III, § 143-12(A)(1) (2010), http://www.suffolk.lib.ny.us/govdocs/gdlocal.shtml (follow "Clerk of the Suffolk County Legislature" hyperlink; then search Laws of Suffolk County); Tacoma, Wash., Municipal Code ch. 1.07, § 1.07.030 (2010), http://cms.cityoftacoma.org/cityclerk/Files/MunicipalCode/Title01-AdministrationAndPersonnel.pdf; Tucson, Ariz., Code pt. II, ch. 28, art. VI, § 28-144; Ypsilanti, Mich., Code of Ordinances pt. II, ch. 2, art. VI, div. 3, § 2-324(a) (Municode through 2011 Code). 
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n153.  These questions included: Have contractors been willing to comply with the EBO?; Do you think more contractors offer benefits to domestic partners as a result of the EBO?; What was the implementation procedure like?; Were additional staff hired to implement or to enforce the EBO?; Were documents produced to explain the EBO to staff/contractors/employees of contractors?; Were there special trainings provided to staff on the EBO?; Were any other specific actions taken to implement the EBO?; What is the general enforcement scheme for the EBO?; How many staff members are responsible for enforcing the EBO?; Have administrative complaints been filed under the EBO?; If so, how were they handled and what were the dispositions?; Have any contractors been investigated for an alleged violation of the EBO?; Have any contractors been debarred for violating the EBO?; Has the city/county/state experienced any administrative burden as a result of the EBO? 


n154.  All information presented in this report from these localities was gathered from the following sources:
Austin: E-mail from Elizabeth Godfrey, Publ. Info. Coordinator, Austin Commc'n and Pub. Info. Office, to Christy Mallory, Legal Research Fellow, Williams Inst. (Sept. 14, 2011, 12:20 PST) (on file with the Williams Institute).
Baltimore: E-mail from Shirley A. Williams, Chief, Balt. Minority & Women's Bus. Opportunity Office, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 29, 2011, 11:39 PST) (on file with the Williams Institute).
Berkeley: Telephone interview with the City of Berkeley staff, Berkeley, Cal. (Apr. 22, 2011).
Bloomington: E-mail from Barbara McKinney, Dir., Bloomington Human Rights Comm'n, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 29, 2011, 6:29 PST) (on file with the Williams Institute).
Cambridge: E-mail from Colleen Johnston, Exec. Dir. Cambridge Human Rights Comm'n, City of Cambridge, to Christy Mallory, Legal Research Fellow, Williams Inst. (July 6, 2011, 6:07 PST) (on file with the Williams Institute).
Canton: E-mail from Corey Minor Smith, Dir. of Compliance, Canton Purchasing Dep't, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 29, 2011, 7:07 PST) (on file with the Williams Institute); E-mail from Kim Harper, Contracts Officer, Canton Purchasing Dep't, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 29, 2011, 5:08 PST) (on file with the Williams Institute).
Charlottesville: E-mail from Jennifer Luchard, City of Charlottesville, to Christy Mallory, Legal Research Fellow, Williams Inst. (Sept. 7, 2011, 10:42 PST) (on file with the Williams Institute).
Council Bluffs: E-mail from Tamra Madsen, Assistant City Att'y & Dir., Civil Rights Comm'n, City of Council Bluffs, to Christy Mallory, Legal Research Fellow, Williams Inst. (Oct. 19, 2011, 15:09 PST) (on file with the Williams Institute).
Dane County: Telephone interview with Wesley Sparkman, Contract Compliance Officer, Dane Cnty. Gov't Purchasing Dep't, Madison, Wis. (July 2, 2011).
Des Moines: E-mail from Rudy Simms, Dir., Des Moines Human Rights Comm'n, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 29, 2011, 9:29 PST).
Detroit: Telephone interview with the Detroit Human Rights Dep't staff, Detroit, Mich. (July 3, 2011).
Eugene: E-mail from Jamie Garner, Purchasing Analyst, City of Eugene Purchasing, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 30, 2011, 15:25 PST) (on file with the Williams Institute).
Hartford: Telephone interview with Aileen Ortiz, Hartford Human Relations Comm'n, Hartford, Conn. (July 2, 2011).
Indianapolis/Marion County: E-mail from Maxine Russell, Chief of Equal Opportunity, City of Indianapolis, to Christy Mallory, Legal Research Fellow, Williams Inst. (Sept. 16, 2011, 6:23 PST) (on file with the Williams Institute).
Iowa City: E-mail from Dale Helling, Assistant City Manager, City of Iowa City, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 30, 2011, 8:41 PST) (on file with the Williams Institute).
Johnson County: E-mail from Janet Lyness, County Att'y, Johnson Cnty. Atty's Office, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 29, 2011, 8:05 PST) (on file with the Williams Institute).
King County: E-mail from Bailey de Iongh, Dir., King Cnty. Office of Civil Rights, to Christy Mallory, Legal Research Fellow, Williams Inst. (Apr. 5, 2011, 17:02 PST) (on file with the Williams Institute); E-mail from Bailey de Iongh, Dir., Office of Civil Rights, King Cnty., to Christy Mallory, Legal Research Fellow, Williams Inst. (Apr. 25, 2011, 14:42 PST) (on file with the Williams Institute).
City of Los Angeles: E-mail from Mario Interiano, Contract Compliance Analyst, City of L.A., to Christy Mallory, Legal Research Fellow, Williams Inst. (Mar. 31, 2011, 9:41 PST) (on file with the Williams Institute).
Madison: E-mail from Christina Thiele, Clerk Typist, Madison Dep't of Civil Rights, to Christy Mallory, Legal Research Fellow, Williams Inst. (June 29, 2011, 11:43 PST) (on file with the Williams Institute).
Miami Beach: Telephone interview with Cristina Delvat, Contracts Compliance Specialist, Miami Beach Proc. Div. (Apr. 22, 2011); E-mail from Cristina Delvat, Contracts Compliance Specialist, Miami Beach Proc. Div., to Christy Mallory, Legal Research Fellow, Williams Inst. (Apr. 25, 2011, 14:11 PST) (on file with the Williams Institute).
Minneapolis: E-mail from Gary T. Warnberg, Dir. of Purchasing, City of Minneapolis, to Heidi P. Hoffman, Aide to Council Member Gary Schiff, City of Minneapolis (June 9, 2011, 5:34 CST) (on file with the Williams Institute).
Northampton: E-mail from Corinne Philippides, Mayoral Aide, Office of Mayor Clare Higgins, City of Northampton, to Christy Mallory, Legal Research Fellow, Williams Inst. (July 6, 2011, 10:34 PST) (on file with the Williams Institute).
Oakland: E-mail from Vivian Inman, Contract Compliance Officer, City of Oakland, to Christy Mallory, Legal Research Fellow, Williams Inst. (Apr. 4, 2011, 8:07 PST) (on file with the Williams Institute).
Olympia: Telephone interview with the City of Olympia, Olympia, Wash. (Apr. 22, 2011).
Phoenix: E-mail from Trevor Bui, Contract Compliance Officer, Phx. Equal Emp't Opportunity Dep't, to Christy Mallory, Legal Research Fellow, Williams Inst. (Aug. 30, 2011, 14:54 PST) (on file with the Williams Institute).
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 LEXISNEXIS SUMMARY:
 ... Article 347's continued existence leads to specific violations of international law and basic human rights guaranteed by the International Covenant on Civil and Political Rights ("ICCPR"); in particular, freedom of expression, freedom from arbitrary arrest and detention, and freedom from invasions of privacy.  ... The court held that criminalization of sodomy in private between consenting men limited the right of equality for homosexuals because it forbade one of the ways in which they express their sexual orientation, in direct violation of human rights guaranteed by Article 19 of the ICCPR.  ... Cameroon In Cameroon, the WGAD found that the arrest of Puis Njawe was arbitrary because he was arrested for behavior that is protected by freedom of expression under Article 19 of the ICCPR.  ... Additional weight is needed to pressure Cameroon to decriminalize homosexual acts, and a written communication from the HRC stating that Mbede's arrest and imprisonment were illegal under international law may serve this purpose.  ... To protect homosexuals from harassment and discrimination, Cameroon must take steps to educate its citizens on homosexuality and create laws that punish those who discriminate against or abuse homosexuals.

 TEXT:
 [*440] 
I. INTRODUCTION
 
 Jean-Claude Roger Mbede ("Mbede") currently sits in a Cameroonian prison where he likely faces overcrowding, abuse, and unsanitary conditions n1 after being sentenced to three years for the criminal act of "being homosexual." n2 Police used an intercepted text message from Mbede to a male acquaintance as the basis to arrest Mbede for homosexuality under Cameroon's Article 347 bis n3  [*441]  ("Article 347"). n4 Article 347 of Cameroon's Penal Code forbids sexual relations between persons of the same sex and punishes violators with a fine and potential jail time. n5 Men and women are often harassed, abused, arrested, and even killed when suspected of being homosexual in Cameroon. n6 The Cameroonian government, law enforcement, and even average citizens commit these acts with impunity, while Article 347 ensures that the victims of these attacks are the ones being prosecuted. n7
Article 347's continued existence leads to specific violations of international law and basic human rights guaranteed by the International Covenant on Civil and Political Rights ("ICCPR"); n8 in particular, freedom of expression, freedom from arbitrary arrest and detention, and freedom from invasions of privacy. n9 The recent arrest and conviction of Mbede, an alleged homosexual, illustrates Cameroon's disregard for these international human rights obligations. n10 This Comment will use the Mbede case to analyze how anti-homosexuality laws, particularly Article 347, violate these specific provisions of the ICCPR.
Part II of this Comment will examine international trends regarding increased rights for homosexuals and highlight the international attention directed at Cameroon's criminalization of homosexuality. n11 Part II will also provide a brief description of  [*442]  Article 347, how it is enforced, and its effects on Cameroonian culture. n12 Part II will then define Cameroon's international legal obligations to guarantee fundamental human rights under the ICCPR, highlighting Articles 9, 17, and 19. n13 Part II will also discuss relevant international human rights jurisprudence that has addressed arbitrary arrest and detention, freedom of privacy, and freedom of expression. n14 Lastly, Part II will detail the Mbede case, which will serve as the background against which the remainder of the Comment is set. n15
Part III of this Comment will demonstrate how enforcement of Article 347 promotes arbitrary arrest and detention, in violation of Article 9 of the ICCPR. n16 Additionally, Part III will show that Article 347 leads to invasions of the privacy individuals are guaranteed under Article 17 of the ICCPR. n17 Lastly, Part III will argue that criminalizing homosexual acts prohibits freedom of expression of one's sexual identity in violation of Article 19 of the ICCPR. n18 Part III will prove these violations by Cameroon through comparing the Mbede case to United Nations Human Rights Committee ("HRC") decisions, United Nations Working Group on Arbitrary Detention ("WGAD") opinions, and the domestic legal opinions of other States that identified violations of Articles 9, 17, and 19 of the ICCPR. n19
 [*443]  Finally, Part IV of this Comment will recommend that Cameroon repeal Article 347 altogether to ensure its citizens' basic human rights. n20 Part IV will then provide a method for generating increased pressure on Cameroon by suggesting that Mbede file an individual urgent complaint with the Human Rights Committee seeking release from prison and financial compensation. n21 Part IV will conclude by proposing that Cameroon implement a plan, preferably through repeal of Article 347, to re-educate Cameroonian citizens about homosexuality and prosecute those who infringe on the human rights of homosexuals. n22
II. BACKGROUND
A. The International Trend Toward Civil Rights for Homosexuals
 
 As support for homosexual rights continues to grow around the world, n23 Cameroon will find it hard to defend its criminalization of  [*444]  homosexual acts. Since 1967, the Western world has witnessed the decriminalization in many states of sodomy between consenting adults in private in many states. n24 Moreover, the United Nations recently passed the Resolution on Sexual Orientation and Gender Identity n25 in June 2011. n26
Given this increased awareness of issues homosexuals face across the globe, it is not surprising that Article 347 and Mbede's conviction have garnered international attention. n27 For example, in July 2010, the Supreme Court of the United Kingdom granted asylum to a homosexual Cameroonian man because of the risk he faced within his own country. n28 Additionally, the European Union  [*445]  has decided to aid homosexual activist groups in Cameroon. n29 Alternatives-Cameroun submitted a petition seeking decriminalization with more than 1,500 signatures to the Cameroonian National Assembly in November 2009, but the petition has yet to be discussed. n30
Responding to the Mbede case specifically, Human Rights Watch, in collaboration with two other NGOs, sent a letter to Cameroon's President condemning Mbede's arrest and conviction. n31 Additionally, Amnesty International has published an "Urgent Action" notice n32 calling for Mbede's release. n33
 [*446] 
B. Article 347 and its Recent Enforcement n34
 
 Article 347 forbids sexual relations between members of the same sex and punishes violators with a fine of 20,000 to 200,000 francs as well as possible imprisonment of six months to five years. n35 The existence of Article 347 continues to foster dangerous social norms in Cameroon by providing justification for the ill treatment of homosexuals.
Considered an offense against the family, homosexual relations were criminalized under Article 347 of Cameroon's Criminal Code in 1972. n36 A decree by former Cameroonian President Ahmadou Ahidjo put the law into effect without the usual review by the National Assembly. n37
 [*447]  There are no records as to how Article 347 was enforced for the first thirty years of its existence, but in May 2005, publicized enforcement of the law began with a mass arrest. n38 On May 21, 2005, Cameroonian police arrested thirty-two people in a nightclub in Cameroon's capital city Yaounde purely on suspicion that homosexuals frequented the club. n39 Media coverage of this mass arrest initiated the culture of paranoia that has led to increased harassment of presumed homosexuals, kindled by the sentiments of the media, public officials, and even religious leaders. n40 After the May 2005 arrests, Cameroon's Minister of Justice and Vice Prime Minister justified Article 347's continued enforcement on moral grounds. n41
The media has continued to promote anti-homosexual ideals, painting homosexuality as a menace to society. One media outlet referred to Cameroon as a "homocraty," blaming "rich, power-hungry homosexuals" for taking over the state. n42 Newspapers also published articles accusing specific people of being homosexual. n43 With so many accused homosexuals branded by the media, arrests under Article 347 continued. n44
 [*448]  Taught to fear and oppose homosexuality, citizens take the law into their own hands and report those they suspect of being homosexual. For instance, in June 2006, a grandmother reported her own granddaughter and three other women whom she suspected were lesbians. n45 Treatment of homosexuals and alleged homosexuals has also become increasingly violent. In December 2005, a high school student killed a classmate, claiming the boy flirted with him. n46 The law has even become a tool of corruption. n47 For example, three police officers raided a nightclub known to be popular amongst homosexuals and demanded that the manager pay them or else they would arrest his patrons. n48 Law enforcement officers in Cameroon are known to commit human rights abuses, such as the arbitrary arrest of "citizens advocating secession, local human rights monitors and activists, [and] persons not carrying government-issued identity cards ... ."  n49 Article 347 provides an opportunity for even more unnecessary arrests.
People who are arrested under Article 347 are often held without charge for more than forty-eight hours, which is longer than allowed  [*449]  by Cameroonian law. n50 They are frequently denied bail and are detained with the convicted population for months before trial where they are often abused and treated inhumanely. n51 People arrested under Article 347 can even be convicted and sentenced without sufficient evidence that the person actually engaged in the illegal homosexual behavior. n52
Additionally, enforcement of Article 347 requires law enforcement to invade the privacy of suspected homosexuals because the acts that are criminalized cannot be proven without a witness, which breaches the standard of reasonable, legal invasions of privacy established in previous human rights cases. n53 Article 347 has also led homosexuals to live in secrecy, forced to suppress their identities. For example, in 2009, a man was arrested and charged not for something he had done, engaging in sexual acts, but for his identity as a homosexual. n54  [*450]  During the man's trial, the judge called the charge "homosexuality," not "engaging in sexual acts" which is what the law actually criminalizes. n55 This made it apparent that the application of the law now criminalizes identity and expression, not purely homosexual acts. n56
C. Cameroon's Obligations under the ICCPR
 
 Cameroon's Constitution affirms its "attachment to the fundamental freedoms enshrined in the Universal Declaration of Human Rights[,] ... the African Charter on Human and Peoples' Rights, and all duly ratified international conventions ... ." n57 Further, Article 45 of Cameroon's Constitution states that treaties and international agreements override conflicting domestic laws. n58
On June 27, 1984, Cameroon acceded to the ICCPR, a multilateral treaty adopted by the United Nations General Assembly intended to protect civil and political human rights. n59 At the same time,  [*451]  Cameroon acceded to the ICCPR's First Optional Protocol, which created The Human Rights Committee ("HRC") to monitor the implementation of the rights defined in the treaty. n60
As a party that indicated no reservations when it acceded to the ICCPR, Cameroon is obliged to abide by all of its articles. n61 These articles include protections against arbitrary arrest and detention in Article 9, n62 interference with privacy, family, home, or correspondence in Article 17, n63 and the suppression of free expression in Article 19. n64
D. International Anti-Homosexuality and Related Human Rights Jurisprudence
 
 The following cases involve several international bodies that have found alleged violations of Articles 9, 17, and 19 of the ICCPR, including the HRC, WGAD, and domestic courts of various nations.
1. Toonen v. Australia
 
 In Toonen v. Australia, an Australian citizen claimed that he was a  [*452]  victim of violations of Article 17 of the ICCPR. n65 Toonen was a citizen of Tasmania, the only Australian state that still criminalized sodomy. n66 The Tasmanian Criminal Code punished all forms of sexual contact between consenting adult men in private. n67 Toonen claimed that the laws allowed police to interfere in a person's privacy on mere suspicion of homosexuality, which is beyond the reasonable standard allowed for by the ICCPR. n68 Australia did not condone Tasmania's law, but conceded that Article 17 allows for limited infringement on people's privacy when reasonable. n69 The HRC, however, did not find that forbidding homosexual behavior was a reasonable moral ground, nor did it find that criminalizing homosexual acts was a reasonable method of preventing the spread of HIV/AIDS. n70 Based on these conclusions, the HRC held that the Tasmanian laws criminalizing homosexual behavior did not pass the reasonableness test. n71
2. National Coalition for Gay and Lesbian Equality v. Minister of Justice
 
 In 1998, South Africa's Constitutional Court was asked to decide whether criminalizing homosexual acts violated constitutional  [*453]  rights. n72 The court held that criminalization of sodomy in private between consenting men limited the right of equality for homosexuals because it forbade one of the ways in which they express their sexual orientation, in direct violation of human rights guaranteed by Article 19 of the ICCPR. n73 The court further emphasized that the laws may also infringe on homosexuals' rights to privacy. n74
3. Puis Njawe v. Cameroon
 
 In Cameroon, the WGAD n75 found that the arrest of Puis Njawe was arbitrary because he was arrested for behavior that is protected by freedom of expression under Article 19 of the ICCPR. n76 The WGAD identified three categories of arbitrary arrest and detention, including Category I, which forbids detention when it "cannot be justified on any legal basis." n77 In Njawe's case, the WGAD examined a charge alleging that Njawe published false information in a Cameroonian newspaper that questioned the health of Cameroon's president. n78 In January 1998, Njawe was sentenced to a year in jail and fined 300,000 CFA francs. n79 Though the President  [*454]  eventually pardoned Njawe in December 2008, the WGAD held that Njawe had been a victim of violations of Article 19 of the ICCPR, a Category II article under which a deprivation of liberty is arbitrary. n80
4. Francois Ayissi et al. v. Cameroon
 
 The WGAD issued another opinion on August 31, 2006 finding that the arrest of eleven suspected Cameroonian homosexuals was arbitrary under WGAD Category II. n81 Cameroonian law enforcement officers arrested the eleven named plaintiffs and six others in a nightclub, without a warrant. n82 The arrestees were held for thirteen days and were then transferred to Kondengui central prison when they were eventually charged under Article 347. n83 After postponing the initial trial slated for March 17, 2006, the judge eventually found the defendants not guilty, but, instead of releasing them, decided to return the defendants to detention until June 26, 2006. n84 One of the plaintiffs, Mr. Alim Mongoche, died a week after being released due to the conditions in the prison where he was held for over a year. n85
 [*455] 
E. The Arrest and Conviction of Jean-Claude Roger Mbede in Cameroon
 
 A recent application of Article 347 involved the arrest of Jean-Claude Roger Mbede. n86 Mbede was arrested after arranging to meet with a male friend through text message. n87 When Mbede arrived at the location the man had designated, police were there to arrest him. n88 Mbede admitted to being a homosexual while in police custody but was still held illegally for seven days before being charged with a crime. n89 Mbede went before the Court of First Instance in Yaounde three times and was sentenced on April 28, 2011 to three years in prison. n90 Mbede likely faces cruel and degrading treatment at Kondengui central prison where he is currently serving his three-year sentence. n91
 [*456] 
III. ANALYSIS
 
 The arrest and conviction of Mbede for allegedly violating Article 347 illustrates the law's conflict with the international legal standards set forth in Articles 9, 17, and 19 of the ICCPR. Mbede was arbitrarily arrested and detained and also suffered an unreasonable infringement of his privacy by Cameroonian law enforcement. n92 Further, Mbede represents one of many individuals in Cameroon who has been punished for allegedly freely expressing his sexual orientation. n93
A. Article 347 Violates Article 17 of the ICCPR by Promoting Unlawful Interference with Alleged Homosexuals' Privacy
 
 Article 347 promotes unlawful interference with the privacy of those suspected of being homosexual, therefore violating Article 17 of the ICCPR.
Article 17 of the ICCPR states, "No one shall be subjected to arbitrary or unlawful interference with his privacy, family, or correspondence, nor to unlawful attacks on his honour and reputation. Everyone has the right to the protection of the law against such interference or attacks." n94 Article 17 seeks to protect private matters that are "individual, personal, or confidential, or which are kept or removed from public observation." n95 Furthermore, Article 17 requires that correspondence "be delivered to the addressee without  [*457]  interception." n96
While Article 17 forbids arbitrary or unlawful interference with individuals' privacy, it does allow for reasonable or lawful interference when necessary. n97 States may enact reasonable, lawful legislation that necessitates interference with an individual's privacy as long as the legislation is also in line with the ICCPR. n98 It is the State's burden to prove that such legislation is reasonable. n99
The HRC has determined that criminalization of homosexual practices is incompatible with Article 17 of the ICCPR. n100 The Australian state of Tasmania formerly criminalized homosexual acts, but when a Tasmanian citizen appealed to the HRC in Toonen v. Australia, the HRC held that the anti-sodomy laws constituted an unreasonable invasion of privacy inconsistent with Article 17 of the ICCPR. n101
 [*458]  In determining that Tasmania's anti-sodomy laws constituted an unreasonable invasion of privacy, the HRC applied a test in which the interference had to be "proportional to the end sought and be necessary in the circumstances of any given case." n102 Tasmanian authorities asserted that the "ends sought" were justified on moral and public health grounds, intended to prevent the spread of HIV/AIDS. n103 Additionally, Tasmanian officials argued that because Article 17 lacked specific limitation clauses regarding morals, such issues must be handled domestically. n104
The HRC responded that criminalizing homosexual acts is not a reasonable or proportional way to prevent the spread of HIV/AIDS. n105 The HRC also refuted the State's argument that moral issues are to be handled domestically, reasoning that if moral issues were purely domestic issues, the HRC would be barred from reviewing many human rights cases and unable to perform its duties. n106
As was the case in Tasmania, Cameroon unreasonably interferes with individuals' privacy through its enforcement of a law that criminalizes homosexual behavior. Toonen and Mbede were both subjected to domestic laws that criminalize homosexual acts. n107 Applying the reasonableness test that the HRC defined in Toonen also results in the determination that Article 347 is not a permissible limitation of Article 17 of the ICCPR.
 [*459]  In Toonen, the HRC explained that any interference with privacy must be proportional to the end sought, and held that the interference with privacy was not proportional to the intent to reduce the spread of HIV/AIDS and promote social values. n108 Cameroon has provided the same justifications for Article 347's continued enforcement. n109 Cameroonian leaders do not believe that homosexuality has a place in Cameroonian culture and defend Article 347 on the grounds that it protects the social values of Cameroon and that it is protected by Section 92(3) of Cameroon's Criminal Procedure Code, which allows for invasions of privacy in certain instances. n110 Because the HRC established that such reasons for criminalizing homosexual acts were disproportional to the actual laws, Article 347 clearly violates Article 17 of the ICCPR.
Mbede's case provides additional insight into how Article 347 promotes unreasonable invasions of privacy because he was arrested based on a physical invasion of privacy, the interception of an electronic communication. n111 In Toonen, the HRC found the mere  [*460]  existence of anti-homosexuality laws in Tasmania to be an invasion of privacy, despite the lack of enforcement; the situation in Cameroon is even direr because Article 347 is fervently enforced. n112 The HRC has determined that invasions of privacy justified on the basis of preventing the spread of HIV/AIDS and fostering particular social values are unreasonable. Thus, Article 347, a law that promotes interception of correspondence, unwarranted entrance into homes, and other physical invasions of privacy on such grounds, is unreasonable.
B. Article 347 Violates Article 9 of the ICCPR by Promoting Arbitrary Arrest and Detention
 
 Mbede's arrest, an example of an Article 347 arrest, violated Article 9 of the ICCPR because Cameroonian police arbitrarily arrested Mbede on mere suspicion of homosexuality and detained him for a longer period of time than allowed by law. n113 Additionally, Mbede's arrest can be considered arbitrary on the grounds that Article 347 is invalid under Article 17 of the ICCPR, and arrest under an invalid law is necessarily arbitrary. n114
Article 9 of the ICCPR states, "Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as established by law." n115 Additionally, Article 9 provides, "Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest  [*461]  and shall be promptly informed of any charges against him." n116
While Article 347 does not violate Article 9 on its face, its enforcement promotes arbitrary arrest and deprivation of liberty that is not in accordance with law. The UN more comprehensively defines arbitrary in regards to Article 9 by explaining that "nobody should be arrested, detained or exiled where there is no likelihood that he or she committed an offence or where there has been no proper legal process." n117 Mbede's case illustrates such an arbitrary arrest because he was arrested on mere suspicion of homosexuality. n118 There was no proof of Mbede's committing homosexual acts, which is what Article 347 actually criminalizes. n119 Police took Mbede into custody with no evidence that he had engaged in sexual relations with another male aside from their suspicion that he could be a homosexual based on his contact with another male. n120 Mbede was then detained for seven days before he was charged with a crime, which is three times the limit permitted by Cameroonian law. n121
Article 9 also requires that a person arrested under a criminal law be "brought promptly before a judge or other officer authorized by law to exercise judicial power." n122 Mbede was not brought promptly before a judge or an authorized law enforcement officer. Such a  [*462]  detention falls into Category I of the situations the WGAD qualify as arbitrary. n123
Mbede's arrest also violates Article 9 for the same reasons that the WGAD provided in Ayissi. In Ayissi, the WGAD found the Article 347 arrest and detention of eleven allegedly homosexual men to be arbitrary because laws criminalizing homosexual behavior inherently violate the rights to privacy. n124 Mbede and the eleven persons arrested in Ayissi were arrested for allegedly violating Article 347, a law that criminalizes homosexual behavior and therefore violates Article 17. n125
Mbede's case, an example of treatment of homosexual citizens in Cameroon, exhibits a victim of arbitrary arrest and detention in violation of the rights guaranteed to him in the ICCPR because he was arrested without any evidence that he had committed a crime, detained for longer than allowed by law, and convicted under a law that is invalid as violative of the ICCPR. n126 As Mbede's case illustrates, Article 347 promotes widespread arbitrary arrest and detention in Cameroon.
C. Article 347 Violates Article 19 of the ICCPR Because It Denies Citizens of Cameroon the Freedom of Expression
 
 Mbede and other alleged homosexual citizens of Cameroon are prohibited from freely expressing their identities in violation of Article 19 of the ICCPR. Article 19 states, "everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice." n127 Cameroon  [*463]  claims to promote and protect the freedom of expression, but still enforces Article 347, punishing alleged homosexuals for expressing their identities. n128
South Africa's Constitutional Court concluded that homosexual acts should be a protected means of expressing one's identity when it struck down laws prohibiting consensual sexual activities between men. n129 The Court held that sexual orientation was an element so crucial to self-definition that it should be protected. n130 Having determined that homosexual acts are a means of expressing sexual orientation, the Court invalidated South Africa's anti-sodomy laws because it found their purpose to be "the stamping out of these forms of gay erotic self-expression," which amounted to unfair discrimination. n131
 [*464]  The Court backed up its assertion that the anti-sodomy laws had a discriminatory purpose by providing the following example: If a gay couple were at a social gathering, the men would break the law if they were to kiss each other, whereas opposite-sex couples and lesbians who did the same thing would not. n132 Additionally, the Court emphasized that the anti-sodomy laws were actually punishing people, not acts. n133
Unlike South Africa, Cameroon still deems sodomy a crime and defends it on the grounds of protecting public health and morals. n134 Cameroon may also try to justify Article 347 by arguing that it makes homosexual behavior, not homosexual identity, illegal. n135 However, like South Africa's laws, Cameroon's anti-sodomy law also serves to discriminate and punish people, not acts.
While Cameroon's anti-homosexuality law criminalizes homosexual acts between both genders and does not limit the location of the offense to public gatherings, the discriminatory example provided in the South African decision can be applied in Cameroon. n136 Under the Cameroonian law, when sexual acts are committed between members of the same sex, they are illegal, but  [*465]  when the same acts are committed between members of the opposite sex, they are legal. n137 The result of this unequal law is forbidding the sexual expression of certain people, and not others. It follows that Cameroon's enforcement of Article 347, a law that criminalizes a private form of expression, violates Article 19 of the ICCPR and should be invalidated.
Article 347's violation of Article 19 of the ICCPR can also be examined from another angle. As discussed in the context of Article 17 of the ICCPR, states may infringe on the rights of individuals when reasonable and necessary, but limitations must be proportionate to obtain their intended results. n138 Cameroon has tried to justify Article 347 by claiming that homosexuality is not a positive value within Cameroonian society and that the state should have the right to criminalize it. n139 As discussed above, the HRC addressed the moral justification, explaining that morals differ widely from society to society and are "derived from many social, philosophical and religious traditions; consequently, limitations ... for the purpose of protecting morals must be based on principles not deriving exclusively from a single tradition." n140 Article 347 is based on one set of morals and has been promulgated by the government and media. n141
Mbede's freedom of expression, as well as the freedom of expression of all other homosexual citizens of Cameroon, was and still is violated by the existence and enforcement of Article 347.
 [*466] 
IV. RECOMMENDATIONS
A. Cameroon Should Repeal Article 347
 
 Cameroon can no longer defend its criminalization of homosexuality on the basis of public health, morals, or any other reason. n142 Article 347 cannot be amended to become compatible with international law. n143 The only way to protect the human rights of homosexuals in Cameroon is to repeal Article 347 altogether. n144
Article 347 offends basic human rights in many ways, but most significantly by violating Articles 9, 17 and 19 of the ICCPR. Article 347 promotes arbitrary arrest and detention, resulting in dangerous imprisonment of people who do not share the typical characteristics of criminals. n145 Those who are suspected of being homosexual in Cameroon are commonly faced with invasions into their privacy by both law enforcement and common citizens. n146 Finally, the criminalization of sodomy forbids homosexuals from fully realizing their sexual identities. n147
Article 347 has provided the media and ordinary citizens with a  [*467]  reason to treat homosexuals inhumanely. n148 Cultural change does not happen overnight, but repealing Article 347 would provide some immediate relief for homosexuals who would no longer have to fear being reported, arrested, or unlawfully detained.
B. Mbede Should File an Individual, Urgent Complaint with the HRC
 
 Cameroon has been urged to repeal Article 347 to no avail. n149 Additional weight is needed to pressure Cameroon to decriminalize homosexual acts, and a written communication from the HRC stating that Mbede's arrest and imprisonment were illegal under international law may serve this purpose. Individuals who allege that they have been victimized by violations of the ICCPR may file a complaint with the HRC against the State who violated the ICCPR if that State is a party to the Covenant and to the Optional Protocol. n150 If the Committee holds that there was a violation of any articles of the ICCPR, it will request that the State party remedy that violation to bring the State into compliance with its obligations under the ICCPR. n151
Mbede is entitled to each remedy possible if the HRC finds that Article 347 violates Articles 9, 17, and 19. Mbede is specifically entitled to compensation under Article 9, which provides that "anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court ... Anyone who has been the victim of unlawful arrest or detention shall have an  [*468]  enforceable right to compensation." n152
Mbede would also be entitled to release from his prison sentence. If Article 347 was invalidated under the ICCPR, the HRC would find Mbede's imprisonment moot and thus would likely recommend his release. n153 Additionally, the HRC has knowledge of the inhumane Cameroonian prison conditions, and sympathy for a man facing such danger would further encourage it to recommend that Mbede be released. n154
The Mbede controversy is current and on the forefront of several human rights NGOs such as Human Rights Watch, Amnesty International, International Gay and Lesbian Human Rights Commission, Alternatives Cameroon, and others. n155 HRC attention would have a significant impact on Cameroon and possibly other African states with similar anti-homosexuality laws. n156 International attention is already mounting, n157 and pressure from the United Nations alone has not yet been strong enough to convince Cameroon to repeal Article 347. n158 An official opinion devoted to this law specifically, based on a particular complaint filed by an individual who is facing life-threatening conditions in prison, is the strongest  [*469]  move that can be made. n159
C. Cameroon Must Take Steps to Reverse the Negative Cultural Stigma Associated With Homosexuality
 
 Cameroon has created a culture where hatred and fear of homosexuality is deeply rooted. n160 While repealing Article 347 is necessary to ensure homosexuals' human rights are protected, simply removing the law will not immediately change the way that homosexuals are regularly treated within Cameroonian society. n161 The criminal and negative social stigma attached to homosexuality may linger, and Cameroon's leaders must actively work to reeducate its citizens and law enforcement. To protect homosexuals from harassment and discrimination, Cameroon must take steps to educate its citizens on homosexuality and create laws that punish those who discriminate against or abuse homosexuals. n162
Part of this initiative should also include increased HIV/AIDS healthcare education that is safe and accessible to all citizens, encouraging homosexuals who have avoided such education and treatment for HIV/AIDS due to fear of persecution. n163 Lastly, the  [*470]  government must train judges and other law enforcement officials in Cameroon's international legal obligations so that international legal standards, especially human rights contained in the ICCPR, are protected under the justice system. n164
V. CONCLUSION
 
 Cameroon availed itself to the obligations of the ICCPR and its enforcement by the HRC when it acceded to the human rights treaty and its first optional protocol. Cameroon granted international agreements additional power when the state put a provision in its constitution that places treaties above its own domestic laws when they contradict each other. Article 347 contradicts three of the most crucial human rights protected in the ICCPR: freedom from arbitrary arrest and detention, freedom from unnecessary invasions of privacy, and freedom of expression, and it is therefore invalidated by international law. As seen through the case of Mbede, Article 347 has led to the unjust imprisonment of Cameroonians arrested without sufficient evidence, confined in overcrowded, unsanitary prisons, and prohibited by law from exercising the basic human right of expressing their identities.
Because of these violations of its international obligations, Cameroon must take responsibility and repeal Article 347, ending its abusive enforcement. Moreover, Cameroon must reevaluate the way it treats alleged homosexuals socially and in the media, as this persecution, justified by the law for too long, forces homosexuals in Cameroon to live out their lives in secrecy and fear.
In stark contrast to Cameroon, many countries throughout the world are seeking to protect homosexuals from ill-treatment and discrimination, and many are even taking the commendable action of  [*471]  granting equal marriage rights to homosexuals. With such a backdrop, the enforcement of Article 347 stands out as even more appalling. Hopefully with growing international attention and continued pressure from influential NGOs, Cameroon will review Article 347 and move in line with the ICCPR, serving as an example for the other seventy-five states that still criminalize homosexual acts. Until Article 347 is repealed, Cameroonian citizens face violent treatment, arbitrary arrest and detention, invasions of their privacy, and limitations on their freedom of expression.
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