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He again failed to measure the size of the mass
on the plaintiff's breast.

The plaintiff was transferred to the Franklin Pre-
Release Center (FPRC) on September 28. On Sep-
tember 30, a nurse at FPRC examined the plain-
tiff; the nurse recorded that the plaintiff had a “golf
ball”-sized lump in her right breast. The plaintiff was
transported to the hospital on October 27, where
Dr. Walker treated her. The plaintiff received a mam-
mogram examination, which indicated that the tu-
mor was probably malignant. This diagnosis was
confirmed by a biopsy performed on November 9.

@l Every instance of a man’s suffering the
> penalty of the law is an instance of the
fm[ure of that penalty in effecting its purpose, which
is to deter from transgression.

Richard Whately

This chapter introduces the reader to the study of tort law,
with an emphasis on negligence in healthcare settings. A tort
is a civil wrong, other than a breach of contract, committed
against a person or property (real or personal) for which a
court provides a remedy in the form of an action for dam-
ages. Tort actions touch an individual both on a personal
and a professional level, which is why those involved in the
healthcare ficld should be armed with the knowledge neces-
sary to make them aware of their rights and responsibilities.

_OBJECTIVES OF TORT LAW

The basic objectives of tort law are as follows: (1) preser-
vation of peace between individuals by providing a substitute
for retaliation; (2) culpability (to find fault for wrongdoing);
(3) deterrence (to discourage the wrongdoer [tort-feasor]
from committing future wrongful acts); and (4) compensa-
tion (to indemnify the person/s injured).

Compensation for adverse medical outcomes typically
takes the form of financial damages. When finding fault,
the court must determine who should bear the cost of an
unfavorable outcome—the patient-plaintiff or the provider-
defendant. The plaintiff must prove negligence by the defen-
dant. Conversely, the defendant argues a case to avoid fault

The plaintiff was released from confinement on
November 13.

On November 16, Dr. Lidsky, a surgeon, ex-
amined the plaintiff. Lidsky noted the existence of
the lump in the plaintiff's breast and determined
that the size of the mass was approximately 4 to
5 centimeters and somewhat fixed. He performed
a modified radical mastectomy upon the plaintiff's
right breast, by which nearly the plaintiff's entire
right breast was removed.

WHAT IS YOUR VERDICT?

determination. Underlying this adversarial proceeding is the
assumption that when a defendant bears the cost of a neg-
ligent act, there will be a decline in similar acts. Although
professional liability insurance helps to insulate a provider
from financial loss, the fear is ever present that the monetary
award may exceed the provider’s coverage limits.

The three basic categories of tort law are (1) negligent
torts; (2) intentional torts (e.g., assault, battery, false impris-
onment, invasion of privacy, infliction of mental distress);
and (3) strict liability, which is applied when the activity,
regardless of fault, intentions, or negligence, is so dangerous
to others that public policy demands absolute responsibility
on the part of the wrongdoer (e.g., products liability).

NEGLIGENCE

Negligence is a tort, a civil or personal wrong. It is the
unintentional commission or omission of an act that a rea-
sonably prudent person would or would not do under given
circumstances.

Commission of an act would include, for example:

* Administering the wrong medication
* Administering the wrong dosage of a medication
* Administering medication to the wrong patient

* Performing a surgical procedure without the patient’s
consent

¢ Performing a surgical procedure on the wrong patient or
body part (e.g., wrong site surgery, such as removal of the
healthy left kidney instead of the diseased right kidney)

¢ Performing the wrong surgical procedure
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Omission of an act would include, for example:

* Tailure to conduct a thorough history and physical
examination

 Failure to assess and reassess a patient’s nutritional
needs

¢ Failure to administer medications
= Failure to order diagnostic tests
e Failure to follow up on abnormal or critical test results

Negligence is a form of conduct caused by heedlessness
or carelessness that constitutes a departure from the standard
of care generally imposed on reasonable members of society.
It can occur when, after considering the consequences of an
act, a person does not exercise the best possible judgment;
when one fails to guard against a risk that should be appreci-
ated; or when onc engages in behavior expected to involve
unreasonable danger to others. Negligence or carelessness
of a professional person (¢.g., nurse practitioner, pharmacist,
physician, physician’s assistant) is referred to as malpractice,
whereas criminal negligence is the reckless disregard for the
safety of another (e.g., willful indifference to an injury that
could follow an act).

It has been estimated that there are approximately 100,000
deaths per year as a result of medical errors. Although medi-
cal errors often involve misdiagnosis, delayed diagnosis, fail-
ure to diagnose, surgical errors, and prescription errors, not
all medical errors are necessarily malpractice. Most medical
or surgical interventions will involve some degree of risk. It
is the responsibility of the treating professional to inform his
or her patient as to the inherent risks, benefits, and alterna-
tives of a proposed treatment or procedure.

FORMS OF NEGLIGENCE

The three basic forms of negligence are as follows:

1. Malfeasance: Performance of an unlawful or im-
proper act (e.g., performing an abortion in the third
trimester when this is prohibited by statc law)

2. Misfeasance: Improper performance of an act, result-
ing in injury to another (e.g., wrong-sided surgery,
such as removal of a healthy left kidney instead of
the diseased right kidney; mistakenly administering a
lethal dose of a medication)

3. Nonfeasance: Failure to act when there is a duty to act
as a reasonably prudent person would in similar cir-
cumstances (e.g.. failing to order diagnostic tests or
prescribe medications that should have been ordered
or prescribed under the circumstances)

PESREE D T

There are basically two degrees of negligence:

1. Ordinary negligence: Failure to do, under the circum-
stances, what a reasonably prudent person would or
would not do

2. Gross negligence: Intentional or wanton omission of
care that would be proper to provide, or the doing of
that which would be improper to do

SENRMIS OF REGLIGENCE

The elements that must be present in order for a plaintiff
to recover damages caused by negligence are as follows:

1. Duty to care

» There must be an obligation to conform to a recog-
nized standard of care.

2. Breach of duty

» There must be a deviation from the recognized stan-
dard of care.

» There must be a failure to adhere to an obligation.
3. Injury
* Actual damages must be established.

= If there are no injuries, no monetary damages are
due to the plaintiff{s).

4, Causation

 The departure from the standard of care must be the
cause of the plaintiff’s injury.

* The injury must be foresecable.

All four elements must be present in order for a plaintiffto re-
cover damages suffered as a result of a negligent act (Fig. 3—1).
When the four elements of negligence have been proven, the
plaintiff is said to have presented a prima facie case of negli-
gence, thus enabling the plaintiff to prevail in a lawsuit.

The burden of proof in a negligence case 1s not as great as
the beyond-a-reasonable-doubt standard borne by a prosecu-
tor in a criminal case. Therefore, if a plaintiff supports a negli-
gence claim with evidence sufficient to outweigh the evidence
presented by the defendant, the defendant will be found liable
for the negligent act. The defendant then will be ordered by the
court, in accordance with the verdict rendered by the jury or by
the court itself, to compensate the plaintiff monetarily for the
harm that the plaintiff suffered. Compensatory damages seek to
restore the injured party’s financial situation to match the party’s
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Wrong Site Surgery (e.g., wrong side brain surgery: 3 occasions, same hospital, same year)

Wrong Medication Dosage (e.g., Quaid twins given 20,000 units of heparin instead of 20)

Figure 3—1. The four elements of an act of negligence.

financial state before suffering harm. Punitive damages can also
be awarded to the plaintiff for pain and suffering caused by con-
duct that would be considered egregious.

The foundation of the columns in Figure 3--1 illustrates
examples of negligent acts. The pillars represent each ele-
ment of negligence that must be proven in order to establish
that a negligent act has occurred. Any unproven element of
negligence will defeat a lawsuit based on negligence.

Duty to Care

The first requirement in establishing negligence is that the
plaintiff must prove the existence of a legal relationship be-
tween himself or herself and the defendant. Duty is defined
as a legal obligation of care, performance, or observance
imposed on one to safeguard the rights of others. This duty
may arise from a special relationship such as that between
a physician and a patient. The existence of this relationship
implies that a physician—patient relationship was in effect at
the time an alleged injury occurred. The duty to care can
arise from a simple telephone conversation or out of a physi-
cian’s voluntary act of assuming the care of a patient. Duty
also can be established by statute or contract between the
plaintiff and the defendant.

Duty to Treat Emergency Patient

In O’Neill v. Montefiore Hospital,® the duty owed to the
patient was clear. Mr. O’Neill had been experiencing pain

in his chest and arms. He had walked with his wife to the
hospital at 5:00 am for care. After arriving at the hospital,
Mr. O’Neill explained his pain. Upon learning that Mr.
O’Neill was a member of the Hospital Insurance Plan (HIP),
the emergency department nurse stated that the hospital
had no connection with HIP and did not take HIP patients.
The nurse indicated that she would try to get an HIP physi-
cian. She called Dr. Graig, an HIP physician, and explained
Mr. O’Neill’s symptoms. He allegedly suggested that Mr.
O’Neill see an HIP physician at 8:00 am The nurse then
handed the phone to Mr. O’Neill, who said to Dr. Graig,
“Well, I could be dead by 8 o’clock.” Following his phone
conversation with Dr. Graig, Mr. O’Neill spoke to the nurse,
indicating that he had been told to go home and come back
when HIP was open. Mrs. O’Neill, concerned about her hus-
band, asked that a physician see her husband immediately.
The nurse again requested that they return at 8:00 am Mrs.
O’Neill said he could be dead by 8:00 am No offer of help
came forward, and Mr. and Mrs. O’Neill left the emergency
department to return home. Mr. O’Neill paused occasionally
on his way home to catch his breath. Shortly after arriving
home, Mr. O’Neill fell to the floor and expired. The plain-
tiff sought recovery against the hospital for failure to render
necessary emergency treatment and against the physician for
his failure and refusal to treat Mr. O’Neill. Dr. Graig claimed
that he had offered to come to the emergency department
but that Mr. O’Neill said he would wait and see another HIP
physician that morning.

The New York Supreme Court for Bronx County entered
a judgment dismissing the plaintiff’s complaint, and an ap-
peal was made. The New York Supreme Court, Appellate



Elements of Negligence 35

Division, reversed the lower court’s decision and held that
a physician who abandons a patient after undertaking ex-
amination or treatment can be held liable for malpractice.
The proof of the record in this case indicated that the phy-
sician undertook to diagnose the ailments of the deceased
by telephone, thus establishing at least the first element of
negligence—duty to use due care. The finding of the trial
court was reversed, and a new trial was ordered.

Duty to Provide Timely Care, Stabilize, and Transfer

The surviving parents in Hastings v. Baton Rouge Hospital*
brought a medical malpractice action for the wrongful death
of their 19-year-old son. The action was brought against the
hospital; the emergency department physician, Dr. Gerdes; and
the thoracic surgeon on call, Dr. McCool. The patient had been
brought to the emergency department at 11:56 pm because of
two stab wounds and weak vital signs. Dr. Gerdes decided that
a thoracotomy had to be performed. He was not qualified to
perform the surgery and called Dr. McCool, who was on call
that evening for thoracic surgery. Dr. Gerdes described the pa-
tient’s condition, indicating that the patient had been stabbed in
a major blood vessel. At trial, Dr. McCool claimed that he did
not recall Dr. Gerdes saying that a major blood vessel could be
involved. Dr. McCool asked Dr. Gerdes to transfer the patient
to the Earl K. Long Hospital. Dr. Gerdes said, ““I can’t transfer
this patient.” Dr. McCool replied, “No. Transfer him.” Kelly,
an emergency department nurse on duty, was not comfortable
with the decision to transfer the patient and offered to accom-
pany him in the ambulance. Dr. Gerdes reexamined the patient,
who exhibited marginal vital signs, was restless, and was drain-
ing blood from his chest. The ambulance service was called at
1:03 aM, and by 1:30 am, the patient had been placed in the
ambulance for transfer. The patient began to fight wildly, the
chest tube came out, and the bleeding increased. An attempt to
revive him from a cardiac arrest was futile, and the patient died
after having been moved back to the emergency department.
The patient virtually bled to death.

The duty to care in this case cannot be reasonably dis-
puted. Louisiana, by statute, imposes a duty on hospitals li-
censed in Louisiana to make emergency services available to
all persons residing in the state regardless of insurance cov-
erage or economic status. The hospital’s own bylaws provide
that patient transfer should never occur without due consid-
cration for the patient’s condition. The 19th Judicial District
Court directed a verdict for the defendants, and the plaintiffs
appealed. The court of appeals affirmed the district court’s
decision. On further appeal, the Louisiana Supreme Court
held that the evidence presented to the jury could indicate
the defendants were negligent in their treatment of the vic-
tim. The findings of the lower courts were reversed, and the
case was remanded for trial.

Duty to Hire Competent Employees

Texas courts recognize that an employer has a duty to
hire competent employees, especially if they are engaged
in an occupation that could be hazardous to life and limb
and requires skilled or experienced persons. For example,
the appellant in Deerings West Nursing Center v. Scott’ was
found to have negligently hired an incompetent employee
that the appellant knew or should have known was incompe-
tent, thereby causing unreasonable risk of harm to others. In
this case, an 80-year-old visitor had gone to Deerings to visit
her infirm older brother. During one visit, Nurse Hopper, a
6-foot-4-inch male employee of Deerings, confronted the
visitor to prevent her from visiting. The visitor recalled that
he was angry and just stared. She stated that upon his ap-
proach, she had thrown up her hands to protect her face,
but he hit her on the chin, slapped her down on the concrete
floor, and got on top of her, pinning her to the floor.

Hopper testified that he was hired sight unseen over the
telephone by Deerings’s director of nursing. Even though
the following day, Hopper completed an application at the
nursing facility, he still maintained that he was hired over
the phone. In his application, he falsely stated that he was
a Texas licensed vocational nurse (LVN). Additionally, he
claimed that he had never been convicted of a crime. In real-
ity, he had been previously employed by a bar, was not an
LVN, had committed more than 56 criminal offenses of theft,
and was on probation at the time of his testimony.

The trial court awarded the plaintiff a judgment of
$35,000 for actual damages and $200,000 in punitive dam-
ages. The court of appeals held that there was sufficient
evidence to support the findings that the employee’s fail-
ure to obtain a nursing license was the proximate cause of
the visitor’s damages and that the hiring was negligent and
also showed a heedless and reckless disregard of the rights
of others.

It is common knowledge that the bleakness
and rigors of old age, drugs, and the diseases of
senility can cause people to become confused . . .
and cantankerous. It is predictable that elderly pa-
tients will be visited by elderly friends and family.
It is reasonable to anticipate that a man of proven
moral baseness would be more likely to commit a
morally base act on an 80-year-old woman, Fifty-
six convictions for theft is some evidence of men-
tal aberration. Hopper was employed not only to
administer medicine but also to contend with the
sometimes erratic behavior of the decrepit. The
investigative process necessary to the procure-
ment of a Texas nursing license would have pre-
cluded the licensing of Hopper. In the hiring of an
unlicensed and potentially mentally and morally
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unfit nurse, it is reasonable to anticipate that an
injury would result as a natural and probable con-
sequence of that negligent hiring.°

Deerings West Nursing Center v. Scott showed a clear duty
of care. The appellant violated the very purpose of Texas li-
censing statutes by failing to verify whether Hopper held a
current LVN license. The appellant then placed him in a po-
sition of authority, allowed him to dispense drugs, and made
him a shift supervisor. This negligence eventually resulted in
the inexcusable assault on an elderly woman.

Standard of Care Expected

A duty of care carries with it a corresponding responsi-
bility not only to provide care, but also to provide it in an
acceptable manner. Because of this obligation to conform to
a recognized standard of care, the plaintiff must show that
the defendant failed to meet this standard. Just because an
injury is suffered is not sufficient for imposing liability with-
out proof that the defendant deviated from the practice of
competent members of his or her profession.

The standard of care describes what conduct is expected
of an individual in a given situation. The general standard
of care that must be exercised is that which a reasonably
prudent person would do acting under the same or similar
circumstances.

The reasonably prudent person concept describes a
nonexistent, hypothetical person who is put forward as the
community ideal of what would be considered reasonable
behavior. It is a measuring stick representing the conduct
of the average person in the community under the circum-
stances facing the defendant at the time of the alleged neg-
ligence. The reasonableness of conduct is judged in light
of the circumstances apparent at the time of injury and by
reference to different characteristics of the actor (e.g., age,
gender, physical condition, education, knowledge, training,
mental capacity).

The actual performance of an individual in a given situ-
ation will be measured against what a reasonably prudent
person would or would not have done. Deviation from the
standard of care will constitute negligence if there are result-
ing damages.

Duty Created by Statute

As in Hastings v. Baton Rouge Hospital, some duties are
created by statute, which occurs when a statute specifies a
particular standard that must be met. Many such standards
are created by administrative agencies under the provisions of
a statute. To establish liability based on a defendant’s failure

to follow the standard of care outlined by the statute, the fol-
lowing elements must be present:

1. The defendant must have been within the specified
class of persons outlined in the statute.

2. The plaintiff must have been injured in a way that the
statute was designed to prevent.

3. The plaintiff must show that the injury would not
have occurred if the statute had not been violated.

Duties may also be created by an organization through
its internal rules and regulations. The courts hold that such
internal rules are indicative of the organization’s knowledge
of the proper procedure to follow and, hence, create a duty.
Thus, if an employee fails to follow an operating rule of that
organization and, as a result, a patient is injured, the em-
ployee who violated the rule would be considered negligent.

Ethics and the Standard of Care

Some medical standards of care are influenced by medi-
cal ethics. For example, a decision concerning termination of
resuscitation efforts is an area in which the standard of care
includes an ethical component. Under these circumstances,
it occasionally may be appropriate for a medical expert to
testify about the ethical aspects underlying the professional
standard of care. In Neade v. Portes,” a physician expert was
allowed to base an opinion on breach of standard of care on
violation of an ethical standard established by the American
Medical Association.

Community Versus National Standard of Care

The courts have been moving away from reliance on a
community standard and applying an industry or national
standard. This trend has developed as a result of a more rea-
sonable belief that the standard of care should not vary with
the locale where an individual receives care. It would be un-
reasonable for any one healthcare facility and/or healthcare
professional to set the standard simply because there is no
local basis for comparison. Geographic proximity rules have
increasingly given way to a national standard, with the stan-
dard in the professional’s general locality becoming a factor
in determining whether the professional has exercised that
degree of care expected of the average practitioner in the
class to which he or she belongs.

The ever-evolving advances in medicine and mass commu-
nications, the availability of medical specialists, the develop-
ment of continuing education programs, and the broadening
scope of government regulations continue to raise the standard
of care required of healthcare professionals and organizations.
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Many courts have adopted the view that the practice of medi-
cine should be national in scope. In Dickinson v. Mailliard,
the court stated:

Hospitals must now be licensed and accredited.
They are subject to statutory regulation. In order
to obtain approval they must meet certain stan-
dard requirements. . . . [t is no longer justifiable, if
indeed it ever was, to limit a hospital’s liability to
that degree of care which is customarily practiced
in its own community. . . . [M]any communities
have only one hospital. Adherence to such a rule,
then, means the hospital whose conduct is as-
sailed, is to be measured only by standards which
it has set for itself.®

The Court of Appeals of Maryland, in Shilkret v. Annapolis
Emergency Hospital Association, stated:

[A] hospital is required to use that degree of care
and skill which is expected of a reasonably compe-
tent hospital in the same or similar circumstances.
As in cases brought against physicians, advances in
the profession, availability of special facilities and
specialists, together with all other relevant consid-
erations, are to be taken into account.’

Evidence of the standard of care applicable to profes-
sional activitics may be found in a variety of documents,
such as regulations of government agencies (e.g., state li-
censure laws) and standards established by private organiza-
tions, such as The Joint Commission.

Although the courts tend to prefer a broader standard of
care, the community standard can be extremely important in
any given situation.

Assume for a moment that the question is
whether a doctor in a remote area of Alaska has
placed patients at an unnecessarily high risk by re-
ceiving telephone inquiries from nurses in Eskimo
villages at even more remote areas and attempting
to prescribe by phone. Clearly, such conduct would
violate the standard of care in San Francisco and, in
San Francisco, would place his patients in an “un-
necessarily” high-risk situation. For the doctor in
Alaska, on the other hand, this method of consulta-
tion may be the only possible one, and thus not at all
unnecessary or a gross and flagrant violation. '

Hospital Must Meet Nationwide Standard

The parents in Wickliffe v. Sunrise Hospital'' sued the
hospital for the wrongful death of their teenage daughter

who suffered respiratory arrest while recovering from sur-
gery. The Nevada Supreme Court held that the level of care
to which the hospital must conform is a nationwide stan-
dard. The hospital’s level of care is no longer subject to nar-
row geographic limitations under the so-called locality rule;
rather, the hospital must meet a nationwide standard.

Furthermore, the Georgia Court of Appeals in Hodges
v. Effingham' held that application of the locality rule was
erroneous in an action against the hospital. The alleged fail-
ure of nurses to take an accurate medical history of the pa-
tient’s serious condition and convey the information to the
physician drew into question the professional judgment of
the nurses. The jury should have been instructed as to the
general standard of nursing required.

There are no degrees of care in fixing respon-
sibility for negligence, but the standard is always
that care which a prudent person should use under
like circumstances. The duty to exercise reason-
able care is a standard designed to protect a so-
ciety’s members from unreasonable exposure to
potentially injurious hazards; negligence is con-
duct that falls short of the recasonable care stan-
dard. Perfection of conduct is humanly impossible,
however, and the law does not exact an unreason-
able amount of care from anyone."?

Professionals Held to a Higher Standard

Most states hold those with special skills (e.g., physi-
cians, nurses, dentists) to a standard of care that is reason-
able in light of their special abilities and knowledge.

The plaintiff in Kowal v. Deer Park Fire District' submit-
ted affidavits from two doctors who stated that, to a reason-
able degree of medical certainty, the death of the plaintiff’s
decedent “was caused by severe and extensive cerebral an-
oxia caused by . . . incorrect intubation,” that the incorrect
intubation of the decedent constituted medical malpractice,
and that the failure to recognize that the patient had been im-
properly intubated constituted a gross departure from good
and accepted practice of what is a commonplace medical
technique. Assuming that the deposition testimony of the de-
fendants established prima facie evidence that they were not
grossly negligent, the sworn opinion of the plaintiff’s experts
established that there were issues of fact that precluded the
granting of summary judgment.

Specialists, in particular, are held to a higher standard of
care than nonspecialists. Generally, the reliance of the public
on the skills of a specialist and the wealth and sources of
his or her knowledge is not limited to the geographic area
in which he or she practices. Rather, his or her knowledge
is a specialty; a person specializes to keep abreast. Any
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other standard for a specialist would negate the fundamental
expectations and purpose of a specialty.

Expert Testimony to Establish Required Standard

Traditionally, in determining how a reasonably prudent
person should perform in a given situation, the courts often
rely on the testimony of an expert witness as to the standard
of care required in the same or similar communities.

Locality Cannot Be Limited to County Lines

The plaintiff’s expert witness in Stogsdill v. Manor Con-
valescent Home, Inc., and Hiatr, MD,'* who practiced about
12 miles from the convalescent home where the defendant
physician treated the plaintiff, was found competent to testify.
The defendant objected, stating the expert never practiced in
the county where the malpractice occurred. The court over-
ruled this objection on the grounds that locality cannot be
construed so narrowly as to be determined by county lines.

Expert testimony like that in Stogsdill v. Manor Conva-
lescent Home, Inc., and Hiatt, MD is necessary when the
jury is not trained or qualified to determine what the reason-
ably prudent professional’s standard of care would be under
similar circumstances.

Breach of Duty

After a duty to care has been established, the plaintiff must
demonstrate that the defendant breached that duty by failing
to comply with the accepted standard of care. Breach of duty,
the second element that must be present for a plaintiff to es-
tablish negligence, is the failure to conform to or the departure
from a required obligation owed to a person. The obligation
to perform according to a standard of care may encompass
either doing or refraining from doing a particular act.

The court in Hastings v. Baton Rouge Hospital,'® which
was discussed earlier, found a severe breach of duty when a
patient did not receive adequate care. Hospital regulations
provided that when a physician cannot be reached or refuses
a call, the chief of service must be notified so that another
physician can be obtained. This was not done. A plaintiffneed
not prove that the patient would have survived if proper treat-
ment had been administered, only that the patient would have
had a chance of survival. As a result of Dr. Gerdes’s failure to
make arrangements for another physician and Dr. McCool’s
failure to perform the necessary surgery, the patient had no
chance of survival. The duty to provide for appropriate care
under the circumstances was breached.

Failure to Provide a Safe Environment

In Dunahoo v. Brooks,"” the nursing facility was found to
have breached its duty when a patient tripped over an obvi-
ously ill-placed light cord. The court stated that because the
defendant nursing facility operator had been aware of the
94-year-old plaintiff’s infirmities and had agreed to provide
her nursing care, the nursing facility assumed an obligation
to exercise care commensurate with her physical condition.
While the plaintiff was getting out of bed, she tripped and
fell over a light cord that was loose on the floor in an area
that the defendant knew the plaintiff frequently used. The
cord was plugged into a socket on the floor 5 inches from
the baseboard. The court was impressed with the ease with
which the situation could have been corrected, noting that
the cord could have been fastened down with a few nails and
the outlet placed on the baseboard instead of nearly in the
middle of the floor.

Responsibility to Protect Patient

Another nursing facility was found negligent in Booty v.
Kentwood Manor Nursing Home, Inc.,'"* when a 90-year-old
resident wandered outside the facility, fell, and suffered a hip
fracture. The resident’s physical condition deteriorated, and
he eventually died. The staff was aware of the resident’s con-
fusion and tendency to stray. The court found that the facility
was responsible for taking reasonable steps to prevent injury
to a mentally confused and physically fragile resident. The
facility’s alarm system might have alerted the staff of un-
authorized resident departures, but it had been deactivated,
and the doors were propped open for the convenience of the
staff. The record demonstrated that inadequate supervision
of the resident had been the cause of his departure and that
he probably would not have suffered injury but for the nurs-
ing facility’s breach of duty owed to the resident.

Breach of Duty by State

The state breached its duty to protect a developmentally
disabled claimant from sexual assault in Dawn v. State."”
Although the guardian for a developmentally disabled
claimant was not entitled to a lesser burden of proof with
respect to the claims that the claimant had been sexually as-
saulted while at a residential facility run by the state, state-
ments by the staff at the state residential facility and hospital
employees who had evaluated the developmentally disabled
resident after the alleged sexual assaults did not fall within
the business records exception to the hearsay rule. A state-
ment by the patient did not fall within the hearsay exception
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for statements against penal interest, and the state breached
its duty to protect the claimant.

Injury

A defendant may be negligent and still not incur liability
if no injury or actual damages result to the plaintiff. Without
harm or injury, there is no liability. /njury includes physical
harm, pain, suffering, and loss of income or reputation.

The mere occurrence of an injury “does not establish neg-
ligence for which the law imposes liability, since the injury
may be the result of an unavoidable accident, or an act of
God, or some cause so remote to the person sought to be held
liable for negligence that he cannot be charged with respon-
sibility for the injury.”®

Failure to Render Care

Injury was obvious in Lucas v. HCMF Corp.,”" where the
patient had been transferred to a nursing facility following
hospitalization for several ailments, including early decubi-
tus ulcers. The resident was returned to the hospital 24 days
later. “At that time the ulcer on her hip had become three
large ulcers that reached to the bone and tunneled through
the skin to meet one another. The ulcer on her buttocks had
grown from one inch in diameter to eight inches in diameter
and extended to the bone. Additional ulcers had developed
on each of her ribs, on her left arm and wrist, and on the left
side of her face.”® The standard of care in preventing and
treating decubitus ulcers required that the resident be mo-
bilized and turned every 2 hours to prevent deterioration of
tissue. The treatment records reflected that the resident was
not turned at all from September 22 through October 1, nor
was she turned on October 4, 7, or 12. Failure to periodically
turn the resident and move her to a chair had caused the de-
terioration in her condition.

Multiple Punctures in Starting Central Line

In the medical malpractice case of Goodwin v. Kufoy,”
the internist failed to successfully start a central line in or-
der for the patient to receive her prescribed medication in-
travenously. During the attempts to start the central line, the
internist made an indeterminate number of puncture wounds
at four different sites on the patient’s body. The patient al-
leged that she experienced physical pain and suffering as a
result of the multiple puncture wounds. Her pain, however,
was managed successfully with medication, and no further
treatment was sought.

The patient filed suit against the internist, and a medical
review panel was formed. The medical review panel’s opin-
ion was that the patient failed to show that the treating inter-
nist had breached the standard of care.

The patient then brought her case to trial in district court.
The trial court found that the patient failed to establish the
applicable standard of care, failed to prove that the internist
had breached any standard of care, and failed to prove that
she suffered any damages as a result of the unsuccessful
procedure.

The patient appealed contending that the trial court erred
in finding she failed to establish the standard of care for an
internist to obtain a consult from a specialist, if that inter-
nist cannot successfully start a central line in nonemergent
circumstances after multiple puncture wounds. The State of
Louisiana Court of Appeal, 3rd Circuit, agreed that the pa-
tient had established the standard of care. However, she did
not prove that she suffered any damages as a result of the
defendant’s failed attempts to start a central line.

Causation

Causation, the fourth element necessary to establish neg-
ligence, requires that there be a reasonable, close, and causal
connection or relationship between the defendant’s negligent
conduct and the resulting damages suffered by the plaintiff.
In other words, the defendant’s negligence must be a sub-
stantial factor causing the injury. Proximate cause is a term
referring to the relationship between a breached duty and the
injury. The breach of duty must be the proximate cause of
the resulting injury. The mere departure from a proper and
recognized procedure is not sufficient to enable a patient to
recover damages unless the plaintiff can show that the de-
parture was unreasonable and the proximate cause of the
patient’s injuries. Causation in the Hastings v. Baton Rouge
Hospital’* case was well established. In the ordinary course
of events, Hastings would not have bled to death in a hospital
emergency department over a 2-hour period without some
surgical intervention to save his life.

Failure to Alert Patient of Misread Computed
Tomography Scan

On November 2, 1995, the plaintiff was admitted to the
Brooklyn Hospital Center complaining of a severe headache,
an inability to open her eyes, and the absence of feeling in
her legs. A computed tomography (CT) scan was adminis-
tered, which the defendant conceded was misread by the staff
physician as normal. After discharging the plaintiff from its
care, the defendant’s radiologist reviewed the CT scan and
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concluded it was, in fact, not normal. The defendant did not
contact the plaintiff to alert her to the revised finding. After
the hospital conceded that its employee’s initial misread-
ing of the CT scan and its failure to alert the plaintiff to the
misreading were departures from accepted medical practice,
the jury properly found that those conceded departures were
the proximate causes of the plaintiff’s injury. The evidence
adduced at trial was legally sufficient to support the jury’s
verdict on causation.”

Failure to Refer

In Robinson v. Group Health Association, Inc.® the
District of Columbia Court of Appeals held that there was
a genuine issue of material fact as to whether the failure of
a group health provider to treat a patient’s diabetes aggres-
sively resulted in the amputation of his leg below the knee.
The testimony of the plaintiff’s expert, as it related to the is-
sue of proximate cause, was sufficient to allow the case to go
to the jury. According to the expert witness, the failure of the
provider to refer the patient for vascular evaluation resulted
in his below-the-knee amputation. The expert testified to a
reasonable degree of medical certainty, which he equated to a
greater than 50% chance that if there had been an early vas-
cular consult, followed by an angioplasty and perhaps a par-
tial foot amputation, a below-the-knee amputation could have
been avoided. Although the provider presented contrary tes-
timony, the plaintiff’s expert testimony was found sufficient
to permit a reasonable juror to find that there was a direct and
substantial causal relationship between the provider’s breach
of the standard of care and the patient’s injuries.

The primary wrong upon which a cause of action for neg-
ligence is based consists of the breach of a duty on the part
of one person to protect another against injury, the proximate
result of which is an injury to the person to whom the duty is
owed. These elements of duty, breach, and injury are essen-
tials of actionable negligence, and in fact, most judicial defi-
nitions of the term “negligence” or “actionable negligence”
are couched in those terms. In the absence of any one of
them, no cause of action for negligence will lie.”’

Eliminating Causes

Another way to establish the causal relationship between
the particular conduct of a defendant and a plaintiff’s injury
is through the process of eliminating causes other than the
defendant’s conduct.

Prescribing Statutorily Prohibited Drugs. As an exam-
ple, in Shegog v. Zabrecky,” Mr. Pereyra sought treatment
for back pain from Dr. Zabrecky, a chiropractor at the Life

Extension Center, in January 1987. Zabrecky ordered x-rays.
The x-rays revealed that Pereyra was suffering from a frac-
tured vertebra caused by a malignant tumor. Pereyra was re-
ferred to a surgeon who performed two surgical procedures
to remove the tumor. Pereyra underwent a series of radiation
treatments, which were supervised by Dr. Usas. A CT scan
revealed that the cancer had spread to his lungs. Dr. Usas
and other consulting physicians recommended that che-
motherapy be considered following the course of radiation
treatments. Pereyra was advised that his chance of survival
following chemotherapy was 50% or better. During the sum-
mer of 1987, Pereyra consulted with a number of physicians
as to the best course of treatment. Pereyra continued to see
Zabrecky throughout the summer and fall of 1987. Zabrecky
recommended that Pereyra reject the chemotherapy treat-
ments and undergo a course of treatment with neytumorin
and neythymin (two compounds manufactured in Germany).
The Food and Drug Administration had not approved either
drug. Pereyra agreed to undergo the treatment. Zabrecky
performed an initial enzyme study prior to treatment, but did
not perform further tests after the course of treatment be-
gan. During the course of treatment, the cancer continued to
spread. Additional radiation treatments were given. Pereyra’s
condition worsened, and he was admitted to the hospital. The
physicians at the hospital had not been aware that Pereyra was
injecting himself with drugs given to him by Zabrecky. Upon
urging from his wife, Pereyra revealed this information to
the physicians at the hospital. Pereyra died on December 17,
1987, approximately 6 weeks after he had begun treatment
with neytumorin and neythymin. An autopsy revealed that
Pereyra had died from necrosis of the liver caused by a toxic
reaction to a foreign substance. Pereyra was taking only the
drugs neytumorin and neythymin between July 1987 and his
death. No cancer was found in the liver.

A lawsuit was filed against the defendants, secking
damages for negligent treatment. The alleged negligent acts
included:

 Administering drugs statutorily prohibited for use
¢ Withholding information from treating physicians
¢ Failing to follow patient’s blood work

¢ Advising the paticnt to use drugs that had expired
* Engaging in the unlicensed practice of medicine

= Inducing the patient to forgo appropriate therapy

The jury delivered a verdict for the plaintiff. The defen-
dants appealed, claiming that the evidence introduced at trial
did not support the jury’s finding as to causation.

The appellate court held that Zabrecky’s grossly negligent
actions and the circumstantizl evidence introduced supported
the jury’s finding of causation. Zabrecky violated a recog-
nized standard of care by prescribing statutorily prohibited
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drugs. No evidence was presented that would have supported
another cause of the patient’s liver failure. Reports from treat-
ing physicians indicate-that the plaintiff died of liver failure
and not from cancer. The defendant’s expert testified that ne-
crosis of the liver can be caused by the injection of foreign
substances. He also testified that the normal reaction time of
the human liver to a foreign protein is, on average, 6 weeks.

One of the ways to establish the causal relation-
ship between particular conduct of a defendant and
a plaintiff’s injury is the expert’s deduction, by the
process of eliminating causes other than the con-
duct, that the conduct was the cause of injury. . . .
The submitted reports indicate that each physi-
cian deduced that the German drugs were the most
probable cause of Pereyra’s liver failure, even with-
out analysis of the drugs.?

Foreseeability

Foreseeability is the reasonable anticipation that harm
or injury is likely to result from a commission or omission
of an act. The fest for foreseeability is whether one of or-
dinary prudence and intelligence should have anticipated
the danger to others caused by his or her negligent act. The
test for foreseeability is not what the wrongdoer believed
would occur; instead, it is whether the wrongdoer ought to
have reasonably foreseen that the event in question, or some
similar event, would occur.* The broad test of negligence is
what a reasonably prudent person would or should normally
foresee and would do in light of this foresight under the
circumstances.’!

Foreseeability involves guarding against that which is
probable and likely to happen, not against that which is only
remotely possible. There is no expectation that a person can
guard against events that cannot reasonably be foreseen or
that are so unlikely to occur that they would be disregarded.

In Hastings v. Baton Rouge Hospital, it was highly proba-
ble that the patient would die if the bleeding was not stopped.
The broad test of negligence is what a reasonably prudent
person would foresee and would do in the light of this fore-
sight under the circumstances.

Negligence in Prescribing Medications. As an example,
in Haynes v. Hoffman,** the plaintiff brought a medical mal-
practice action against the defendant physician for his al-
leged negligence in prescribing a medication to which the
plaintiff suffered an allergic reaction. The trial court returned
a verdict in favor of the defendant, and the plaintiff appealed.
The evidence at trial revealed that the plaintiff had not dis-
closed her history of allergies to the physician. The physician
testified that, at the time of the physical examination of the
plaintiff, she denied having any allergies. The plaintiff was

found to have contributed to her injuries by failing to provide
her physician information regarding her known allergies.

Environmental Safety Hazard Foreseeable. The question
of foreseeability was an issue in Ferguson v. Dr. McCarthy s
Rest Home.* In this case, the plaintiff, a resident in the defen-
dant’s nursing facility, suffered from paralysis of the left side
of the body but was able to roll toward the left side in bed.
The defendant had knowledge of this ability. A radiator, which
was approximately the same height as the bed, was next to the
plaintiff’s bed on the left side. During the night, the plaintiff’s
left foot came in contact with the radiator, and she suffered
third-degree burns. The court held that this type of accident
was foreseeable with respect to a person in the plaintiff’s con-
dition, particularly because the defendant had knowledge of
the plaintiff’s condition. The defendant should have shielded
the radiator or not placed the plaintiff next to it.

Generally, the issue of foreseeability is for the trial court
to decide. A duty to prevent a wrongful act by a third party
will be imposed only where those wrongful acts can be rea-
sonably anticipated.

SUMMARY CASE

All the elements necessary to establish negligence were
well established in Niles v. City of San Rafael.* On June 26,
1973, at approximately 3:30 pm, Kelly Niles, a young boy, got
into an argument with another boy on a ball field, and he was
hit on the right side of his head. He rode home on his bicycle
and waited for his father, who was to pick him up for the
weekend. At approximately 5:00 pwm, his father arrived to pick
him up. By the time they arrived in San Francisco, Kelly ap-
peared to be in a great deal of pain. His father then decided to
take him to Mount Zion Hospital, which was a short distance
away. He arrived at the hospital emergency department at ap-
proximately 5:45 pM. On admission to the emergency depart-
ment, Kelly was taken to a treatment room by a registered
nurse. The nurse obtained a history of the injury and took
Kelly’s pulse and blood pressure. During his stay in the emer-
gency department, he was irritable, vomited several times, and
complained that his head hurt. An intern who had seen Kelly
wrote, “pale, diaphoretic, and groggy,” on the patient’s chart.
Skull x-rays were ordered and found to be negative except for
soft tissue swelling that was not noted until later. The intern
then decided to admit the patient. A second-year resident was
called, and he agreed with the intern’s decision. An admitting
clerk called the intern and indicated that the patient had to
be admitted by an attending physician. The resident went as
far as to write “admit” on the chart and later crossed it out. A
pediatrician who was in the emergency department at the time
was asked to look at Kelly. The pediatrician was also the paid
director of the Mount Zion Pediatric Out-Patient Clinic, The
pediatrician asked Kelly a few questions and then decided to
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send him home. The physician could not recall what instruc-
tions he gave the patient’s father, but he did give the father his
business card.

The pediatrician could not recall giving the father a copy
of the emergency department’s head injury instructions, an
information sheet that had been prepared for distribution
to patients with head injuries. The sheet explained that an
individual should be returned to the emergency department
should any of the following signs appear:

1. A large, soft lump on the head
. Unusual drowsiness (cannot be awakened)

. Forceful or repeated vomiting

. Clumsy walking

2
3
4. A fit or convulsion (jerking or spells)
5
6. Bad headache

7

. One pupil larger than the other

Kelly exhibited several of these signs while he was in the
emergency department, but still he was discharged.

Kelly was taken back to his father’s apartment at about
7:00 pm. A psychiatrist, a friend of Kelly’s father, had stopped
by later that evening. He examined Kelly and noted that one
pupil was larger than the other. Because the pediatrician could
not be reached, Kelly was taken back to the emergency depart-
ment. A physician on duty noted an epidural hematoma during
his examination and ordered that a neurosurgeon be called.

Today, Kelly can move only his eyes and neck. A lawsuit
against Mount Zion and the pediatrician for $5 million was in-
stituted. The city of San Rafael and the public school district also
were included in the lawsuit as defendants. Expert testimony by
two neurosurgeons during the trial indicated that the patient’s
chances of recovery would have been very good if he had been
admitted promptly. This testimony placed the proximate cause
of the injury with the hospital. The final judgment was $4 mil-
lion against the defendants, $2.5 million for compensatory dam-
ages, and another $1.5 million for pain and suffering.

Case Lessons

Each case presented in this textbook illustrates actual ex-
periences of plaintiffs and defendants, enabling the reader
to apply the lessons learned to real-life situations. The many
lessons in Niles v. City of San Rafael include the following:

* An organization can improve the quality of patient care
rendered in the facility by establishing and adhering to
policies, procedures, and protocols that facilitate the
delivery of quality care across all disciplines.

¢ The provision of quality health care requires collabora-
tion across disciplines.

= A physician must conduct a thorough and responsible

examination and order the appropriate tests for each pa-
tient, evaluating the results of those tests and providing
appropriate treatment prior to discharging the patient.

A patient’s vital signs must be monitored closely and
documented in the medical record.

Corrective measures must be taken when a patient’s
medical condition signals a medical problem.

A complete review of a patient’s medical record must be
accomplished before discharging a patient. Review of the
record must include review of test results, nurses’ notes,
residents’ and interns’ notes, and the notes of any other phy-

sician or consultant who may have attended the patient.

¢ An erroneous diagnosis leading to the premature dis-
missal of a case can result in liability for both the orga-
nization and physician.

-

R

FAILURE TO ADMINISTER

Citation: Caruso v. Pine Manor Nursing Ctr., 538
N.E.2d 722 (lll. App. Ct. 1989)

Facts

In llincis, a nursing facility by statute has a duty
to provide its residents with proper nutrition. Under
the Nursing Home Care Reform Act, the owner and
licensee of a nursing home are liable to a resident for
any intentional or negligent act or omission of their
agents or employees that injures a resident. The act
defines neglect as a failure of a facility to provide
adequate medical or personal care or maintenance,
when failure results in physical or mental injury to
a resident or in the deterioration of the resident’s
condition. Personal care and maintenance include
providing food, water, and assistance with meals
necessary to sustain a healthy life.

The nursing facility in this case maintained no re-
cords of the resident’s fluid intake and output. A nurse
testified that such a record was a required nursing
facility procedure that should have been followed
for a person in the resident’s condition, but was not.
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The resident’s condition deteriorated after staying 6.5
days at the facility. Upon leaving the facility and en-
tering a hospital emergency department, the resident
was diagnosed by the treating physician as suffering
from severe dehydration caused by an inadequate in-
take of fluids. The nursing facility offered no alternative
explanation for the resident’s dehydrated condition.

The trial court found that the record supported a
finding that the resident had suffered from dehydra-
tion as a result of the nursing facility’s negligence.
The defendant appealed the jury verdict.

Issue

Did the nursing facility resident suffer harm as a
result of the facility’s negligence?

Holding

The lllincis Appellate Court upheld the trial court’s
finding that the resident suffered dehydration due to
the nursing facility’s negligence.

Reason

The evidence demonstrated that the proximate
cause of the resident’s dehydration was the nurs-
ing facility’s failure to administer proper nourishment;
therefore, the jury reasonably concluded that the
nursing facility’s negligence caused the dehydration.

Discussion

1. Discuss the element of foreseeability as applied
in this case.

2. Discuss the importance of timely nutritional
screenings and assessments.

3. What is the mechanism for screening and
assessing the nutritional needs of patients in
your organization?

_ INTENTIONAL TORTS

An intentional tort 1s one that is committed deliberately.
Proof of intent is based on the premise that the defendant
intended the harmful consequences of his or her behavior.
An individual’s reason to cause harm is irrelevant and does
not protect him or her from responsibility for the damages
suffered as the result of an intentional act.

There are two main differences between intentional and
negligent wrongs. The first is intent, present in intentional
but not in negligent wrongs. For a tort to be considered in-
tentional, the act must be committed intentionally, and the
wrongdoer must realize to a substantial certainty that harm
would result. The second difference is less obvious. Al-
though a negligent wrong may simply be the failure to act
when there is a legal duty to act, an intentional wrong al-
ways involves a willful act that violates another’s interests.
Intentional wrongs include assault and battery, false impris-
onment, defamation of character, fraud, invasion of privacy,
and infliction of emotional distress (Fig. 3-2).

Assault and Battery

It has long been recognized by law that a person possesses
aright to be free from aggression and the threat of actual ag-
gression against one’s person. The right to expect others to
respect the integrity of one’s body has roots in both common
and statutory law. The distinguishing feature between assault
and battery is that assault effectuates an infringement on the
mental security or tranquility of another, whereas battery
constitutes a violation of another’s physical integrity.

Not only must individual staff members be aware of po-
tential assault and battery hazards by fellow employees, as
well as themselves, but they also must be alert to potential
problems between patients (e.g., problems caused by smok-
ing, racial or religious bias, emotional conflicts). A health-
care facility has a particular duty to closely supervise those
patients whose mental conditions make it probable that they
will injure themselves or others.

Assault

An assault is a deliberate threat, coupled with the appar-
ent present ability to do physical harm to another. No actual
contact or damage is necessary. It is the deliberate threat or
attempt to injure another or the attempt by one to make bodily
contact with another without his or her consent. To commit the
tort of assault, two conditions must exist. First, the person at-
tempting to touch another unlawfully must possess the appar-
ent present ability to commit the battery. Second, the person
threatened must be aware of or have actual knowledge of an
immediate threat of a battery and must fear it.

Battery

A battery is the intentional touching of another’s person
in a socially impermissible manner, without that person’s
consent. It is intentional conduct that violates the physical
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Figure 3-2. Intentional torts.

security of another. An act that otherwise would be consid-
ered to be an assault may be permissible if proper consent
has been given or if it is in defense of oneself or of a third
party. The receiver of the battery does not have to be aware
that a battery has been committed (e.g., a patient who is un-
conscious and has surgery performed on him or her without
consent, either expressed or implied, is the object of a bat-
tery). The unwanted touching may give rise to a cause of
action for any injuries brought about by the touching. No
actual damages need be shown to impose liability.

The law provides a remedy if consent to a touching has not
been obtained or if the act goes beyond the consent given. In
the healthcare context, the principle of law concerning bat-
tery and the requirement of consent to medical and surgical
procedures is critically important. Liability of organizations
and healthcare professionals for acts of battery is most com-
mon in situations involving lack of patient consent to medi-
cal and surgical procedures.

It is of no legal importance that a procedure constituting a
battery has improved a patient’s health. If the patient did not
consent to the touching, the patient may be entitled to such
damages as can be proved to have resulted from commission
of the battery.

Unauthorized Surgery. In Perna v. Pirozzi, the New Jer-
sey Supreme Court held that a patient who consents to surgery
by one surgeon and is actually operated on by another has an
action for medical malpractice or battery. Proof of unauthor-
ized invasion of the plaintiff’s person, even if harmless, enti-
tles one to nominal damages. Patients, when signing informed
consents, should be informed verbally and in the body of the
written consent of the possibility of another physician partici-
pating in or conducting the surgical procedure.

Nurse Muffles Patient with Pillow. The registered nurse
in Wyatt v. lowa Dep 't of Human Service®® sought to muffle

a patient’s screams with a pillow in order to protect another
patient, who suffered from a neurologic condition that ren-
dered the patient highly susceptible to stimuli such as noise.
The nurse was found not to have committed assault under
Iowa’s dependent adult abuse registry because the nurse did
not have the intent necessary to commit abuse. She did not
intend to harm the patient. She only intended to muffle the
noise for protection of her other patient.

Physician Strikes Nurse. In Peete v. Blackwell,” punitive
damages in the amount of $10,000 were awarded to a nurse
in her action against a physician for assault and battery. Evi-
dence showed that the physician struck the assisting nurse
on the arm and cursed at her when the physician ordered her
to turn on the suction. Although there were no injuries, $1
in compensatory damages and $10,000 in punitive damages
were awarded by the jury.

False Imprisonment

False imprisonment is the unlawful restraint of an individ-
ual’s personal liberty or the unlawful restraint or confinement
of an individual. The personal right to move freely and without
hindrance is basic to the legal system. Any intentional infringe-
ment on this right may constitute false imprisonment. Actual
physical force is not necessary to constitute false imprison-
ment; false imprisonment may occur when an individual who
is physically confined to a given area reasonably fears detain-
ment or intimidation without legal justification. Both intimida-
tion and forced detainment may be implied by words, threats,
or gestures. Excessive force used to restrain a patient may pro-
duce liability for both false imprisonment and battery.

To recover for damages for false imprisonment, a plain-
tiff must be aware of the confinement and have no reasonable
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means of escape. Availability of a reasonable means of escape
may bar recovery. To lock a door when another is reasonably
available to pass through is not imprisonment. However, if the
only other door provides a way of escape that is dangerous, the
law may consider it an unreasonable way of escape, and there-
fore, false imprisonment may be a cause of action. Whether
false imprisonment has taken place will be a matter for the
courts to decide. No actual damage needs to be shown for 1i-
ability to be imposed.

Where legal justification is absent and an arrest or impris-
onment is false, a person denied free movement is permitted
to seek a remedy at law for any resulting injury. Some occa-
sions and circumstances allow for a person’s confinement,
such as when a person presents a danger to self or to others.
Criminals are incarcerated as are sometimes the mentally ill
who may present a danger to themselves or others. Long-
term care residents are sometimes restrained to prevent falls.
Children are retained after school for disciplinary reasons.
In these examples, the right to move about freely has been
violated, but the infringement occurs for reasons that are jus-
tifiable under the law.

False Arrest

In Desai v. SSM Healthcare,* Dr. Desai was walking across
a hospital parking lot, a shortcut to the St. Louis University
Medical School’s Institute of Molecular Virology, where De-
sai worked as part of his graduate studies. Two security guards,
Mr. Mealey and Mr. Windam, stopped Desai and asked him for
identification. Desai said that he was a doctor and that he did
not have his identification with him. Following an argument,
the two security guards grabbed Desai’s arms, and Windam
slammed Desai’s head against the trunk of a car. After hand-
cuffing him, the security guards escorted Desai back to the
security office where they were joined by the security guards’
supervisor. The handcuffs were eventually removed after the
security guards received verification that Desai was affiliated
with the institutc and confirmation from a nurse supervisor
that he was a physician. Shortly thereafter, the university cam-
pus police arrived. One of the officers asked Desai to apolo-
gize to Mealey. Desai refused and said that he wanted the St.
Louis city police called, as he wanted to file an official com-
plaint of assault. At the request of the security guards, Desai
was handcuffed again and arrested by the St. Louis police for
trespassing. The security guards later admitted that they had
Desai arrested to avoid trouble for themselves. Desai was not
released from jail until noon the following day. While in jail,
he suffered headaches and seizures. Desai brought suit against
the hospital and security guards for false imprisonment, bat-
tery, and malicious prosecution.

The defendants moved to have the malicious prosecution
count dismissed, and the motion was granted. The jury had
returned a verdict totaling $75,000 in damages for the false

imprisonment claim and found in favor of the defendants on
the battery claim. The trial court sustained the defendants’
motions for judgment notwithstanding the verdict, and the
plaintiff appealed.

Did the plaintiff meet his burden of establishing his case
by substantial evidence? The Missouri Court of Appeals held
that the cvidence supported a finding that the security guards
falsely imprisoned the physician and that the physician was
entitled to punitive damages on the false imprisonment claim.
The defendants’ testimony provided the jury with sufficient
evidence to establish that the plaintiff had been held against
his will. The testimony supported a finding that the arrest
was self-serving and resulted in the false imprisonment. The
trial court erred in dismissing the punitive damages as to the
false imprisonment claim, which had prevented its submis-
sion to the jury.

Physically Violent Persons

In Celestine v. United States,” the right to move about
freely had been violated; however, the infringement was per-
missible for reasons justifiable under the law. In this case,
the plaintiff had brought an action alleging battery and false
imprisonment because security guards had placed him in
restraints. The plaintiff-appellant sought psychiatric care at
a Veterans Administration (VA) hospital. He became physi-
cally violent while waiting to be seen by a physician. The VA
security guards placed him in restraints until a psychiatrist
could examine him. The US Court of Appeals for the Eighth
Circuit held that the record supported a finding that the hos-
pital was justified in placing the patient under restraint. Un-
der Missouri law, no false imprisonment or battery occurred
in view of the common law principle that a person believed
to be mentally ill could be restrained lawfully if such was
considered necessary to prevent immediate injury to that
person or others.

Contagious Diseases

Detaining patients without statutory protection can con-
stitute false imprisonment. State health codes generally
provide guidelines describing under what circumstances a
patient may be detained. For example, patients with certain
contagious diseases may be detained. Healthcare organiza-
tions should establish protocols for handling patients who
have contracted a contagious disease. Also, statutes in most
states allow persons with mental illness and intoxicated in-
dividuals to be detained if they are found to be dangerous
to themselves or others. Those persons with mental illness,
however, can be restrained only to the degree necessary to
prevent them from harming themselves or others.
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Intoxicated Persons

The patient in Davis v. Charter by the Sea*® was found not
entitled to a directed verdict on a false imprisonment claim.
The claim arose from her overnight, involuntary detention at
a hospital. Evidence that the patient was highly intoxicated,
confused, incoherent, and experiencing a low diastolic blood
pressurc raised a jury question as to the existence of a medi-
cal emergency authorizing her detention.

Restraints

Restraints generally are used to control behavior when
patients are disoriented or may cause harm to themselves
(e.g., suicide, falling, contaminating wounds, pulling out
intravenous lines) or to others. The use of restraints raises
many questions of a patient’s rights in the areas of autonomy,
freedom of movement, and the accompanying health prob-
lems that can result from continued immobility. In general,
a patient has a right to be free from any physical restraints
imposed or psychoactive drugs administered for purposes of
discipline or convenience and that are not required to treat a
patient’s medical symptoms.

Although the motivations for using restraints appear
sound, there has been a tendency toward overuse. The fear of
litigation over injuries sustained because of the failure to ap-
ply restraints further compounds the problem of overuse. As
a result, regulations governing the use of restraints under the
Omnibus Budget Reconciliation Act of 1987 make it clear
that restraints are to be applicd as a last resort rather than as
a first option in the control of a patient’s behavior. Because
prescription drugs arc sometimes used to restrain behavior,
the regulations represent the first time that prescription drugs
must, by law, “be justified by indications documented in the
medical chart*!

To avoid legal problems, healthcare organizations should
implement policies aimed at climinating or reducing the
use of restraints. Programs for the effective use of restraints
should include the following:

* Policies that conform to federal and state guidelines, as
well as those required by accrediting agencies

* Policies prescribing that the least restrictive device will
be used to maintain the safety of the patient, a policy
requiring the periodic review of patients under restraint,
and a policy requiring physician orders for restraints

¢ Procedures for implementing organizational policies (e.g.,
alternatives to be followed before resorting to restraints
include family counseling to encourage increased visita-
tions, environmental change, activity therapies, and pa-
tient counseling)

* Periodic review of policies and procedures, with revi-
sion as necessary

¢ Education and orientation programs for staff

¢ Educational programs for patients and their families
* Sound assessment of cach patient’s needs

* Informed consent from the patient or legal guardian

* Periodic patient monitoring to determine the need to
continue the use of restraints

* Review of safe practices to prevent patient injury

* A mechanism for handling complaints of patients in
restraint

e Documentation that includes:

— The need for restraints and time-limited orders (“as
needed” [PRN] orders are not acceptable)

— Consents for the application of restraints, patient
monitoring, and reappraisal of the continuing need
for restraints

FPatient Confined to a Restraint Chair. In Big Town Nurs-
ing Home, Inc. v. Newman," the court held that there was suf-
ficient evidence to support a finding that a 67-year-old male
resident had been falsely imprisoned in a facility against his
will. He had attempted to leave the facility 3 days after he ar-
rived at the facility but was caught by the facility’s employees
and forcibly returned. He was placed on a patient care unit
with persons who were addicted to drugs and alcohol and
those who were mentally disturbed. He asked during the ensu-
ing weeks that he be permitted to leave and attempted to leave
five or six times. He was eventually confined to a restraint
chair, his clothes were taken. and he was not permitted to use
the telephone. The actions of the staff were described as be-
ing in utter disregard of the resident’s legal rights. There was
no court order for his commitment, and the agreement for his
admission stated that he was not to be kept against his will.
The court stated that the staff acted recklessly, willfully, and
maliciously by unlawfully detaining him.

Discharge Against Medical Advice

A patient who decides to leave a healthcare facility against
medical advice should be requested to sign a form acknowl-
edging that he or she is aware of the risks of leaving and is
willing to accept those risks. Should a patient refuse to sign
such a form and still insists on leaving, such refusal should
be noted in the patient’s record. The notification should in-
clude the signatures of those who related to the patient the
risks of leaving and, preferably, a witness to the notification,
both of which are signed and dated.
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Defamation of Character

Defamation of character involves communications to some-
one other than the person defamed that tends to hold up that
person’s reputation to scorn and ridicule. To be an actionable
wrong, defamation must be communicated to a third person;
defamatory statements communicated only to the injured party
are not grounds for an action.

Libel is the written form of defamation. Libel can be pre-
sented in signs, photographs, letters, cartoons, and various
other forms of written communication. To be an actionable
wrong, defamation must be communicated to a third person.
Defamatory statements communicated only to the injured
party are not grounds for an action. Truth of a statement is a
complete defense.

Slander is the oral form of defamation and tends to form
prejudices against a person in the eyes of third persons.
Slander lawsuits are rare because of the difficulty in proving
defamation, the small awards, and the high legal fees. With
slander, the person who brings suit generally must prove
special damages; however, when any allegedly defamatory
words refer to a person in a professional capacity, the pro-
fessional need not show that the words caused damage. It is
presumed that any slanderous reference to someone’s profes-
sional capacity is damaging.

In a libel or slander per se (on its face) action, a court
will presume that certain words and accusations cause injury
to a person’s reputation without proof of damages. Words
or accusations that require no proof of actual harm to one’s
reputation are (1) accusing someone of a crime, (2) accus-
ing someone of having a loathsome disease, (3) using words
that affect a person’s profession or business, and (4) calling a
woman unchaste. Healthcare professionals are, however, le-
gally protected against libel when complying with a law that
requires the reporting of patient information, such as ma-
laria and smallpox. Damages typically consist of economic
losses, such as loss of business or employment.

Performance Appraisals Not for General Publication

A statement in a hospital newsletter regarding the dis-
charge of a nursing supervisor constituted libel per se in
Kraus v. Brandsletter.*® The newsletter indicated that the
hospital’s medical board had discharged the nursing supervi-
sor after a unanimous vote of no confidence. Couching the
board’s determination in terms of a vote gave the impression
that the board’s determination had been based on facts that
justified the board’s opinion. The statement tended to injure
the nurse’s reputation as a professional because it did not re-
fer to specifics of her performance but rather to her abilities
as a professional in general. The reasonable interpretation of
the statement in the newsletter was that the supervisor was

incompetent in her professional capacity, thus giving rise to
a cause of action for libel per se.

On the flip side in the same case, an alleged statement that
a physician said, “You nurses will receive your Christmas
bonus early, your boss is going to get fired,” was not slander
per se in that it did not injure the nurse in her professional
capacity.* In addition, the statement that she was going to be
fired was true.

Performance Appraisal Statements Not Libel

In Schauer v. Memorial Care System,” the plaintiff ap-
plied for and was given a supervisory position at Memorial
Hospital’s new catheterization laboratory. In March 1989, she
received an employment appraisal for the period of June 1988
through December 1988. At that time, Schauer’s supervisor
rated her performance as “commendable” in two categories
and “fair” in eight categories, with an overall rating of “fair.”
Although Schauer did not lose her job as a result of the ap-
praisal, she brought an action against the hospital and her for-
mer supervisor for libel and emotional distress as a result of
the appraisal. The hospital moved for summary judgment on
the grounds that the employment appraisal was not defama-
tory as a matter of law, the hospital had qualified privilege to
write the performance appraisal, and the claim for emotional
distress did not reach the level of severity required for a claim
for intentional infliction of emotional distress. The trial court
granted the hospital’s motion for summary judgment, and
Schauer appealed.

The Texas Court of Appeals held that the statements con-
tained in the performance appraisal were not libelous and
that the appraisal was subject to qualified privilege. More-
over, the hospital’s conduct and the statements contained in
the appraisal did not support the claim for intentional inflic-
tion of emotional distress.

To sustain her claim of defamation, Schauer had to show
that the hospital published her appraisal in a defamatory
manner that injured her reputation in some way. A statement
can be unpleasant and objectionable to the plaintiff without
being defamatory. The hospital argued that the statements
contained in the appraisal were truthful, permissible expres-
sions of opinion and not capable of a defamatory meaning.
Schauer’s supervisor prepared the appraisal as part of her
supervisory duties. The appraisal was not published outside
the hospital and was prepared in compliance with the hos-
pital policy for all employees. Schauer disputed her overall
rating of “fair” as being libelous. “Clearly, this is a state-
ment of her supervisor’s opinion and is not defamatory as a
matter of law.™

In her performance appraisal, Schauer objected to the
statement, “Ms. Schauer was not sensitive to employee
relations.™ Schauer conceded in her deposition that there
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were a number of interpersonal problems in the catheteriza-
tion laboratory and that she did not get along with everyone.
The court found that given these admissions, the statement
was not defamatory.

As to the plaintiff’s claim of emotional distress, the plain-
tiff failed to show that the hospital acted intentionally and
recklessly. The Restatement of Torts, Second, § 46 (1977)
provides:

Liability has been found only where the con-
duct has been so outrageous in character, and so
extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atro-
cious, and utterly intolerable in a civilized com-
munity. . . . The liability clearly does not extend
to mere insults, indignities, threats, annoyances,
petty oppressions, or other trivialities. Complete
emotional tranquility is seldom attainable in this
world, and some degree of transient and trivial
emotional distress is part of the price of living
among people. The law intervenes only where the
distress is so severe that no reasonable man could
be expected to endure it.

Newspapers and Libel Suits

A libel suit was brought against the Miami Herald Pub-
lishing Company more than 2 years after its publication of
an editorial cartoon depicting a nursing facility in a distaste-
ful manner.** The cartoon was described in the following
manner:

On October 29, 1980, The Herald published an
editorial cartoon which depicted three men in a
dilapidated room. On the back wall was written
“Krest View Nursing Home,” and on the side wall
there was a board which read “Closed by Order of
the State of Florida.” The room itself was in a state
of total disrepair. There were holes in the floor and
ceiling, leaking water pipes, and exposed wiring.
The men in the room were dressed in outfits re-
sembling those commonly appearing in carica-
tures of gangsters. Each man carried a sack with
a dollar sign on it. One of the men was larger than
the other two and was more in the forefront of
the picture. One of the others addressed him. The
caption read: “Don’t Worry, Boss, We Can Always
Reopen It As a Haunted House for the Kiddies.”*

The court held that the newspaper’ editorial cartoon de-
picting persons resembling gangsters in a dilapidated build-
ing, identified as a particular nursing facility that had been

closed by state order, was an expression of pure opinion and
was protected by the First Amendment against the libel suit
alleging that the cartoon defamed the owner of the facility.

Newspaper’s Journalistic Discretion. In another news-
paper libel case, the court in Wisconsin Association of Nurs-
ing Homes*® would not compel the newspapers to accept and
print an advertisement in the exact form submitted by the
Wisconsin Association of Nursing Homes and various indi-
vidual homes.

Plaintiffs allege in their complaint that the de-
fendants published a series of “investigative re-
ports” in the Milwaukee Journal which dealt with
the quality of care and services in several nursing
homes. Plaintiffs further characterized the conclu-
sions of the article as being false and erroneous.
As aresult, the plaintiffs prepared a full-page ad-
vertisement which purported to respond to and re-
fute the allegations set out in the above mentioned
“reports.” The defendant newspaper refused to
publish the advertisement in the form presented,
and referred the question of possibly libelous mat-
ter to the attention of plaintiffs’ attorneys.”

The court held that it was within the newspaper’s jour-
nalistic discretion to reject the advertisement on the ground
that it contained possibly libelous material. “[T]he clear
weight of authority has not sanctioned any enforceable right
of access to the press. In sum, a court can no more dictate
what a privately owned newspaper can print than what it
cannot print.”%

Unlike broadcasting, the publication of a news-
paper is not a government-conferred privilege. As
we have said, the press and the government have
had a history of disassociation. We can find noth-
ing in the United States Constitution, any federal
statute, or any controlling precedent that allows
us to compel a private newspaper to publish ad-
vertisements without editorial control merely be-
cause such advertisements are not legally obscene
or unlawful.%

In a very different suit, the appellee in Stevens v. Morris
Communications Corp.** alleged that a newspaper article,
which identified her as a representative of a convalescent
center at a city council meeting, had defamed her. She claims
that the article implies that she has responsibility for the con-
valescent center’s problems of maintenance and disrepair.
The court held that the newspaper article did not defame the
appellee. Using the reasonable person test, the court found
that it was highly unlikely that a reasonable person could
have read the newspaper article as being defamatory.
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Difficult to Prove Individual Comment Injurious

The Georgia case of Barry v. Baugh,” however, presented
a unique situation. The case involved a nurse who brought a
defamation action, charging that a physician slandered her
in the course of a consultation concerning the commitment
of her husband to a mental institution. The nurse requested
damages for mental pain, shock, fright, humiliation, and em-
barrassment. The nurse alleged that if the physician’s state-
ment were made known to the public, her job and reputation
would be affected adversely. The court held that the physi-
cian’s statement concerning the nurse did not constitute slan-
der because the physician was not referring to the nurse in a
professional capacity®; therefore, the plaintiff had to demon-
strate damages in order to recover. The plaintiff was unable
to show damages.

Professionals who are called incompetent in front of oth-
ers have a right to sue to defend their reputation. However,
it is difficult to prove that an individual comment was in-
jurious. If the person making an injurious comment cannot
prove that the comment is true, then that person can be held
liable for damages.

ACCUSATORY
STATEMENTS
NOT DEFAMATORY

Citation: Chowdhry v. North Las Vegas Hospital,
Inc., 851 P2d 459 (Nev. 1993)

Facts

On October 2, a young woman entered the
emergency department of a hospital complaining of
chest pain and shoriness of breath. Dr. Lapica, the
emergency physician on duty, saw her. Dr. Lapica
diagnosed the patient as suffering from a possible
pneumo-hemothorax, which reguired the placement
of a chest tube to drain accumulated fluids. Dr. Lapica
contacted Dr. Chowdhry, a physician who had re-
cently performed surgery on the young woman and
who was also the on-call thoracic surgeon at the
hospital, and informed Dr. Chowdhry that his services
were required at the hospital. The record revealed
that Dr. Chowdhry refused to return to the hospital
1o treat the patient because he had recently left there

and would treat her only if she were transferred to Uni-
versity Medical Center (UMC). Dr. Chowdhry testified
that he could not return to the hospital because of a
conflicting emergency at UMC.

Dr. Lapica then contacted the hospital’s chief of
staff, Dr. Wilchins, and told him that Dr. Chowdhry
refused to come to the hospital and attend to the
patient. Both physicians concluded that if the pa-
tient could be safely transported to UMC, the trans-
fer should be affected so that Dr. Chowdhry could
treat her.

The patient was ultimately transported to UMC
where Dr. Lapica and Ms. Crow, the supervising
nurse at the hospital, prepared incident reports de-
tailing the events and submitted them to the admin-
istrator, Mr. Moore.

On October 3, Mr. Moore informed Dr. Silver,
UMC's Chief of Surgery, that Dr. Chowdhry had re-
fused to come to the hospital emergency depart-
ment to treat the patient. The matter was directed
to the hospital’s surgery committee, which recom-
mended summary suspension of Dr. Chowdhry’s
staff privileges.

On November 1, in response to Dr. Chowdhry’s
request, a hearing was held before the medical ex-
ecutive committee. As a result of the hearing, Dr.
Chowdhry’s staff privileges were reinstated, but a
reprimand was placed in his file for jeopardizing him-
self, the patient, and the hospital. The hospital denied
Dr. Chowdhry’s subsequent request to have the rep-
rimand expunged from his record, thus prompting Dr.
Chowdhry to file an action against the hospital, Dr.
Silver, Mr. Moore, Dr. Wilchins, and Dr. Lapica.

Chowdhry’s complaint alleged theories of liability
based upon negligence, breach of contract, con-
spiracy, defamation, and negligent and intentional
infliction of emotional distress. The district court
concluded that Dr. Chowdhry had no reasonable
basis for bringing the action and awarded attorneys’
fees and costs to the defendants, and Dr. Chow-
dhry appealed.
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Issue

Did the district court err in dismissing the claims
of defamation and infliction of emotional distress?

Holding

The Nevada Supreme Court held that the district
court did not err in dismissing the claims of defama-
tion and infliction of emotional distress.

Reason

Dr. Chowdhry’s emotional distress claims are
premised upon respondents’ accusations of patient
abandonment. Dr. Chowdhry testified that as a re-
sult, “he was very upset” and could not sleep. In-
somnia and general physical or emotional discomfort
were found to be insufficient to satisfy the physical
impact requirement for emotional distress. Thus, Dr.
Chowdhry failed, as a matter of law, to present suf-
ficient evidence to sustain verdicts for negligent or
intentional infliction of emotional distress.

To establish a prima facie case of defamation,
a plaintiff must prove (1) a false and defamatory
statement by defendant concerning the plaintiff,
(2) an unprivileged publication to a third person,
(3) fault amounting to at least negligence, and
(4) actual or presumed damages. The actual state-
ments made by the various respondents were not
that Dr. Chowdhry “abandoned” his patient, but
that he “failed to respond” or “would not come” to
the hospital to treat his patient. The record reflected
that the respondents made the statements to hos-
pital personnel and other interested parties (e.g., the
patient’'s mother) in the context of reporting what
was reasonably perceived to be Dr. Chowdhry’s re-
fusal 1o treat the patient at the hospital. The state-
ments aftributable to the respondents, taken in con-
text, are not reasonably capable of a defamatory
construction.

Discussion

1. Explain what a plaintiff must prove in order to
establish an action for defamation.
2. How does libel differ from slander?

Defenses to a Defamation Action

Essentially, the two defenses to a defamation action
are (1) truth and (2) privilege. When a person has said
something that is damaging to another person’s reputa-
tion, the person making the statement will not be liable
for defamation if it can be shown that the statement is
true. A privileged communication differs from a defama-
tory statement in that the person making the communi-
cation has a responsibility to do so. For example, many
states have statutes providing immunity to physicians and
healthcare institutions in connection with peer review
proceedings. The person making the communication must
do so in good faith, on the proper occasion, in the proper
manner, and to persons who have a legitimate reason to
receive the information.

An administrator’s statements made to a physician’s su-
pervisor regarding the physician’s alleged professional mis-
conduct is not grounds for a defamation action as long as the
statements are made in good faith. A hospital administrator
has a duty to report complaints about alleged professional
misconduct of physicians working in the hospital. The ad-
ministrator has qualified privilege to report such complaints
to the physician’s supervisor and other hospital officials as
necessary.*’

Two types of privilege may provide a defense to an ac-
tion for defamation: absolute privilege and qualified privi-
lege. Absolute privilege attaches to statements made during
judicial and legislative proceedings as well as to confiden-
tial communications between spouses. Qualified privilege
attaches to statements such as those made as a result of a
legal or moral duty to speak in the interests of third per-
sons and may provide a successful defense only when such
statements are made in the absence of malice. If it can be
shown that a speaker made a statement out of monetary
gain, hatred, or ill will, the law will not permit the speaker
to hide behind the shield of privilege to avoid liability for
defamation.

Nurse Manager and Privileged Information. The de-
fense of privilege is illustrated in the case of Judge v. Rock-
Jord Memorial Hospital,® whereby a nurse brought an action
for libel. The action was based on a letter written to a nurses’
professional registry by the director of nurses at the hospital
to which the nurse had been assigned by the registry. In the
letter, the director of nurses stated that the hospital did not
wish to have the nurse’s services available to them because
of certain losses of narcotics during times when this particu-
lar nurse was on duty. The court refused the nurse recovery.
Because the director of nurses had a legal duty to make the
communication in the interests of society, the director’s let-
ter constituted a privileged communication. Therefore, the
court held that the letter did not constitute libel because it
was privileged.
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Public Figures

It is important to note that public figures have more dif-
ficulty in pursuing defamation litigation than the average in-
dividual. One who occupies a position of considerable public
responsibility is considered a public figure for the purposes
of the law of defamation and is generally more vulnerable to
public scrutiny. Legal action against a public figure gener-
ally will be denied in the absence of any showing of actual
malice in connection with alleged defamatory references to a
plaintiff. Actual malice applies only in cases involving pub-
lic figures and encompasses knowledge of falsity or reck-
lessness as to truth.

Television Station Sued by Board Chairman. The chair-
man of a publicly owned and operated county hospital in
Drew v. KATV Television® brought a suit against a television
station for defamation. The station reported during a news
broadcast that the board chairman had been charged with
a felony when he had been charged with two misdemeanor
counts of solicitation to tamper with evidence (both of which
were dismissed at trial). The second news report implied
that the plaintiff was involved in a drug investigation being
conducted at the hospital where he served as chairman of
the board. The plaintiff occupied a position of considerable
public responsibility, and he was considered a public figure
for the purposes of the law of defamation. The circuit court
dismissed the case on the defendant’s motion for summary
judgment, and the plaintiff appealed. The Arkansas Supreme
Court held that the trial court properly ordered summary dis-
missal of the plaintiff’s action against the television station
in the absence of any showing of malice in connection with
the allegedly defamatory references to the plaintiff during
the news broadcasts.

Fraud

Fraud is the willful and intentional misrepresentation that
could cause harm or loss to a person or property. It includes
any cunning, deception, or artifice used in violation of legal
or equitable duty to circumvent, cheat, or deceive another.
The forms it may take and the means by which it may be
practiced are as multifarious as human ingenuity can devise,
and the courts consider it unwise or impossible to formulate
an exact, definite, and all-inclusive definition of the action.

To prove fraud, the following facts must be shown:

1. An untrue statement known to be untrue by the party
making it and made with the intent to deceive

2. Justifiable reliance by the victim on the truth of the
statement

3. Damages as a result of that reliance

Concealment of Information

The plaintiff, Robinson, in Robinson v. Shah,® was a long-
time patient of defendant, Dr. Shah, from 1975 to 1986. During
that period, Dr. Shah treated Robinson for various gynecologi-
cal disorders. On November 9, 1983, Dr. Shah performed a to-
tal abdominal hysterectomy and bilateral salpingo-oophorec-
tomy on Robinson. Approximately 1 week following surgery,
Robinson was discharged from the hospital and was assured
that there were no complications or potential problems that
might arise as a result of the surgery. She began to experience
abdominal distress the day after she was discharged. She con-
sulted Dr. Shah about her symptoms, and he ordered x-rays to
be taken of Robinson’s kidneys, ureter, and bladder in an effort
to explain her discomfort.

The x-rays were taken at St. Joseph Memorial Hospital
and were read and interpreted by Dr. Cavanaugh. After read-
ing the x-rays, Dr. Cavanaugh called Dr. Shah, reporting the
x-rays showed the presence of surgical sponges in Robin-
son’s abdomen during surgery. Dr. Cavanaugh also sent Dr.
Shah a copy of a written report reflecting his findings.

Dr. Shah decided to conceal from Robinson the findings
of the x-rays. He intentionally lied, telling her that the x-rays
were negative and that there were no apparent or unusual
complications from the surgery. He at no time revealed that
surgical sponges were left in Robinson’s abdomen.

Over the next several years, Robinson continued to see
Dr. Shah for gynecological checkups. Although Robinson
continued to experience abdominal pain and discomfort, Dr.
Shah failed to reveal the existence of the surgical sponges in
her abdomen.

Robinson ceased sceing Dr. Shah as her physician in
1986. Because of her ongoing concerns about the pain and
discomfort in her abdomen as well as intestinal, urologic,
and gynecological problems, she consulted other physicians.
Although Robinson brought her complaints to the attention
of other physicians, no one was able to diagnose the source
of her problems. Finally, in 1993, one of the physicians at-
tending to Robinson’s problems diagnosed a pelvic mass,
which he felt could be causing her discomfort. Robinson
underwent pelvic sonograms and x-rays, which revealed the
existence of surgical sponges in Robinson’s abdomen.

Robinson filed a lawsuit contending that since November
18, 1983, Dr. Shah had knowledge of the presence of the sur-
gical sponges in her abdomen and knew that future complica-
tions could arise from this condition. Despite this knowledge,
the plaintiff contended, the defendant continued to conceal
the existence of the surgical sponges in her abdomen.

The trial court found that the plaintiff was unable to dis-
cover the fact that the defendant negligently left surgical
sponges in her abdomen and that this fact was fraudulently
concealed from the plaintiff. On appeal, the appeals court
held that although the action in this case was filed more than
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10 years after the fraud was perpetrated, the statute of limi-
tations was not tolled because of the defendant’s fraudulent
concealment of information from the patient. The court de-
cided that allowing such misrepresentation would only serve
to encourage such behavior.

Invasion of Privacy

Invasion of privacy is a wrong that invades the right of a
person to personal privacy. Absolute privacy has to be tempered
with reality in the care of any patient, and the courts recognize
this fact. Disregard for a patient’s right to privacy is legally ac-
tionable, particularly when patients are unable to protect them-
selves adequately because of unconsciousness or immobility.

The right to privacy is implied in the Constitution. It is
recognized as a right to be left alone—the right to be free
from unwarranted publicity and exposure to public view, as
well as the right to live one’s life without having one’s name,
picture, or private affairs made public against one’s will.
Healthcare organizations and professionals may become
liable for invasion of privacy if, for example, they divulge
information from a patient’s medical record to improper
sources or if they commit unwarranted intrusions into a pa-
tient’s personal affairs.

Patients have a right to personal privacy and a right to
the confidentiality of their personal and clinical records.
The information in a patient’s medical record is confidential
and should not be disclosed without the patient’s permis-
sion. Those who come into possession of the most intimate
personal information about patients have both a legal and
an cthical duty not to reveal confidential communications.
The legal duty arises because the law recognizes a right to
privacy. To protect this right, there is a corresponding duty
to obey. The ethical duty is broader and applies at all times.
There are, however, occasions when there is a legal obliga-
tion or duty to disclose information. The law requires, for
example, the reporting of communicable diseases, gunshot
wounds, and older person and child abuse.

Employee/Patient Confidentiality Breached

Unfortunately, familiarity with an organization’s healthcare
environment tends to diminish the conscious concern employees
should have for the protection of patient privacy. The plaintiff,
a former hospital employee, in Fernuil v. Poirie® was awarded
$15,000 in a legal action against her supervisor and hospital for
invasion of privacy. The plaintiff claimed that while she was a
patient and in the postoperative recovery room, her supervisor
lifted her sheet in an attempt to view her abdominal incision.
The court of appeals held that evidence sustained a finding of
invasion of privacy. Because the supervisor’s conduct occurred

during the time and place of his employment, the hospital was
jointly liable for damages. “Ensuring a patient’s well-being from
all others, including staff, while the patient is helpless under the
effects of anesthesia is part of its normal business.?

Infliction of Mental Distress

The intentional or reckless infliction of mental distress is
characterized by conduct that is so outrageous that it goes
beyond the bounds tolerated by a decent society. It is a civil
wrong for which a tort-feasor can be held liable for damages.
Mental distress includes mental suffering resulting from
painful emotions such as grief, public humiliation, despair,
shame, and wounded pride. Liability for the wrongful inflic-
tion of mental distress may be based on either intentional or
negligent misconduct. A plaintiff may recover damages if he
or she can show that the defendant intended to inflict mental
distress and knew or should have known that his or her ac-
tions would give rise to it. Recovery generally is permitted
even in the absence of physical harm.

Mother Shown Her Premature Infant

The mother of a premature infant who died shortly after
birth went to her physician for a 6-week checkup. She noticed
a report in her medical chart that stated that the child was
past the fifth month in development and that hospital rules
and state law prohibited disposal of the infant as a surgical
specimen. The mother questioned her physician regarding the
infant. The physician requested that his nurse take the mother
to the hospital. An employee at the hospital took the mother to
a freezer. The freezer was opened and the mother was handed
a jar containing her premature infant. The circuit court found
that the hospital, through its employees, committed inten-
tional infliction of emotional distress. On appeal, the court of
appeals held that the jury could find that the hospital’s conduct
in displaying the infant was outrageous conduct.®

Verbal Abuse of a Patient

In another case, an action was brought in Greer v. Med-
ders® by a patient and his wife against the physician for
mental distress. In this case, the defendant physician had
been providing on-call coverage for the attending physician
who was on vacation. When the patient, who had been ad-
mitted to the hospital, had not seen the covering physician
for several days, he called the physician’s office to complain.
The physician later entered the patient’s room in an agitated
manner and became verbally abusive in the presence of the
patient’s wife and nurse. He said to the patient, “Let me tell
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you one damn thing, don’t nobody call over to my office rais-
ing hell with my secretary. . . . I don’t have to be here every
damn day checking on you because I check with physical
therapy. . . . I don’t have to be your damn doctor.’* When the
physician left the room, the plaintiff’s wife began to cry, and
the plaintiff experienced episodes of uncontrollable shaking
for which he received psychiatric treatment. The superior
court entered summary judgment for the physician, and the
plaintiff appealed. The Georgia Court of Appeals held that
the physician’s abusive language willfully caused emotional
upset and precluded summary judgment for the defendant.

__STRICT/PRODUCTS LIABILITY

Strict liability is a legal doctrine that makes some persons or
entity responsible for damages their actions or products cause,
regardless of “fault” on their part. Strict liability often applies
when people engage in inherently hazardous activities, such as
blasting in a city. If the blasting injures a person, no matter how
careful the blasting company was, it could be liable for inju-
ries suffered. Strict liability also applies in cases involving the
manufacturers of products such as drugs and medical equip-
ment. This section focuses primarily on products liability.

Products liability is the accountability of a manufacturer,
seller, or supplier of chattels to a buyer or other third party for
injuries sustained because of a defect in a product. An injured
party may proceed with a lawsuit against a seller, manufac-
turer, or supplier on three legal theories: (1) negligence, (2)
breach of warranty (express or implied), and (3) strict liabil-
ity. Many states have enacted comprehensive products liabil-
ity statutes. These statutory provisions can be very diverse
such that the US Department of Commerce has promulgated
a Model Uniform Products Liability Act (MUPLA) for vol-
untary use by the states. Three types of product defects that
incur liability are design defects, manufacturing defects, and
defects in marketing (e.g., providing improper instructions,
making exaggerated claims about a product’s use).

Negligence

Negligence, as applied to products liability, requires the
plaintiff to establish duty, breach, injury, and causation. The
manufacturer of a product is not liable for injuries suffered
by a patient if they are the result of negligent use by the user.
Product users must conform to the safety standards provided
by the manufacturers of supplies and medical devices. Fail-
ure to follow proper safety instructions can prevent recovery
in a negligence suit if injury results from improper use.

Because manufacturers are liable for injuries that result
from unsafe product design, they generally provide detailed
safety instructions to the users of their products. Failure to

provide such instructions could be considered negligence on
the part of the manufacturer.

Poor Design of Anesthesia Machines

An action in Airco v. Simmons National Bank, Guardian,
et al.® was brought against a physician partnership that pro-
vided anesthesia services to the hospital and Airco, Inc., the
manufacturer of an artificial breathing machine used in the
administration of anesthesia. It was alleged that the patient suf-
fered irreversible brain damage because of the negligent use
of the equipment and its unsafe design. The machine had been
marketed despite prior reports of a foreseeable danger of hu-
man error brought about by the presence of several identical
black hoses and the necessity of connecting them correctly to
three ports of identical size placed closely together. The ma-
chine lacked adequate labels and warnings, according to the re-
ports. The jury awarded $1,070,000 in compensatory damages
against the physician partnership and Airco, Inc. Punitive dam-
ages in the amount of $3 million were awarded against Airco,
Inc. On appeal of the punitive damages award, the Arkansas Su-
preme Court held that the evidence for punitive damages was
sufficient for the jury. The manufacturer acted in a persistent
reckless disregard of the foreseeable dangers in the machine by
continuing to sell it with the known hazardous design.

Tainted Tylenol Capsules: Manufacturer Not Liable

Negligence, as well as breach of warranty and strict li-
ability, was not established in the well-publicized case of the
1980s involving a woman who died after ingesting Tylenol
capsules tainted with potassium cyanide. The decedent’s es-
tate in Elsroth v. Johnson & Johnson®™ sued the manufacturer
and the retail grocery store that sold the over-the-counter
drug. The defendants moved for a summary judgment. The
US district court held that the retailer did not have a duty to
protect the decedent from acts of tampering by an unknown
third party. The manufacturer was not liable under an inad-
equate warning theory. Manufacturers are under a duty to
warn of the dangers that may be associated with the normal
and lawful use of their products, but they need not warn that
their products may be susceptible to criminal misuse.

Negligent Use of a Bovie Plate

Negligent use of a product may lead to liability, as was the
case in Monk v. Doctors Hospital ® In this case, the patient was
admitted to the hospital for abdominal surgery. Prior to sur-
gery, the patient asked the surgeon to also remove three moles
from the right arm and one from the right leg. The surgeon
instructed a hospital nurse to prepare a Bovie machine but was
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not present while the machine was set up. The nurse placed the
contact plate of the Bovie machine under the patient’s right calf
in a negligent manner, and the patient suffered burns. Manu-
facturer instruction manuals, supplied to the hospital, sup-
ported the claim that the plate was placed improperly under the
patient. The trial court directed a verdict in favor of the hospital
and the physician. The appellate court found that there was suf-
ficient evidence from which the jury could conclude that the
Bovie plate was applied in a negligent manner. There also was
sufficient evidence, including the manufacturer’s manual and
expert testimony, from which the jury could find that the physi-
cian was independently negligent.®

This case demonstrates the necessity for an organization
to require conformity to the safety standards provided by the
manufacturers of supplies and medical devices. As evidenced
in the previous case, such failure can cause an organization
and its staff to be held liable for negligence. This case should
alert manufacturers of the necessity to provide appropriate
safety instructions to the users of their products. It can be
assumed that failure to provide such instructions could be
considered negligence on the part of the supplier.

Defective Packaging

Cotita, a registered nurse, stuck himself with a syringe
manufactured by the defendant-appellee, PharmaPlast. The
syringe, although still in its sterile packaging, was missing
the protective cap that normally covers the tip of the needle.
Improper packaging allowed the needle to pierce its sterile
plastic covering and penetrate the protective gloves Cotita was
wearing. Because of the presence of the patient’s blood on his
gloves at the time of the needlestick, Cotita feared that he had
been exposed to the human immunodeficiency virus (HIV).
Subsequent tests revealed that Cotita was not HIV positive;
nevertheless, he sued PharmaPlast, seeking damages for men-
tal anguish stemming from his fear of contracting HIV.

PharmaPlast admitted defective packaging, and the district
court granted summary judgment for the plaintiff on the issue
of the defective state of the syringe. PharmaPlast asserted Co-
tita was negligent in his use of the syringe. Cotita objected to
the introduction of evidence concerning his negligence.

The damage issue was tried before a jury that returned
a verdict for $150,000 in Cotita’s favor. This amount was
reduced by 30%, a figure that the jury found reflected his
negligence. Cotita maintained that the issue of his negli-
gence should not have been considered by the jury or used to
reduce the amount of his award.

On appeal, the US Court of Appeals found no error in the
district court’s application of comparative fault. PharmaPlast
presented evidence that the procedures used by the nurse were
in violation of universal precautions and procedures that are
standard in the healthcare industry. The district court here was
entitled to determine that the application of comparative fault

would ultimately encourage workers in the healthcare field to
follow the established procedures for handling syringes.”

Failure to Warn

Merck pulled Vioxx off pharmacy shelves, a drug it manu-
factures for the treatment of arthritis, afier participants in a study
experienced adverse cardiovascular events compared to those
taking a placebo. Approximately 20 million people have used
Vioxx. Since the recall of Vioxx, numerous lawsuits were filed.

The first Vioxx trial took place in Texas, where Mrs. Ernst
claims that if her husband had known of the true risks of
Vioxx, he would not have taken the drug. The plaintiff’s
lawyers argued that Merck was aware of the problems with
Vioxx for several years, concealed the negative information,
and continued to sell the drug to the public. On a jury ver-
dict, Merck was held liable for the death in May 2001 of
Mr. Ernst, a marathon runner, who died 8 months after he
started using Vioxx. He died of a heart attack and was taking
Vioxx at the time of his death. The jury awarded the plaintiff
$253 million in damages. Because of malpractice caps in
Texas, Mrs. Ernst will receive a substantially lesser amount
for damages. Nevertheless, the ultimate financial impact on
Merck is expected to be in the billions. Merck is expected to
appeal the jury’s decision claiming that Ernst’s arrhythmia
had not been linked to Vioxx in the studies conducted.

Following a number of cases against Merck, Merck & Co.
eventually made a $4.1 billion payment to its Vioxx settle-
ment fund. The Associated Press reported on March 2, 1010,
that all Vioxx heart attack claims have already been paid or
denied. Nearly 18,000 Vioxx stroke claims are in process,
and about 7,400 of those resulted in initial payments.

Breach of Warranty

A warranty is a particular type of guarantee (a pledge or
assurance of something) concerning goods or services pro-
vided by a seller to a buyer. Nearly everything purchased is
covered by a warranty. To recover under a cause of action
based on a breach of warranty theory, the plaintiff must es-
tablish whether there was an express or implied warranty.

Express Warranty

An express warranty includes specific promises or affir-
mations made by the seller to the buyer, such as “X” drug
is not subject to addiction. If the product fails to perform as
advertised, it is a breach of express warranty.

Pharmaceutical Company Held to Marketing Claim. In
Crocker v. Winthrop Laboratories,” the patient, Mr. Crocker,
was admitted to the hospital for a hernia operation. His physician
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prescribed both Demerol and Talwin for pain. After discharge
from the hospital, Crocker developed an addiction to Talwin
and was able to obtain prescriptions from several physicians to
support a habit he developed. He was eventually admitted to the
hospital for detoxification. After 6 days, Crocker walked out of
the hospital and went home. He became agitated and abusive,
threatening his wife, and she eventually called a physician at his
request. The physician arrived and gave Crocker an injection of
Demerol. Crocker then retired to bed and subsequently died.
Action was brought against the drug company for the suffering
and subsequent wrongful death that occurred as the proximate
result of the decedent’s addiction to Talwin.

The district court rendered a judgment for the plaintiff and
the court of appeals reversed. On further appeal, the Texas Su-
preme Court held that when a drug company positively and
specifically represents its product to be free and safe from all
dangers of addiction and when the treating physician relies
on such representation, the drug company is liable when the
representation proves to be false and injury results.

Implied Warranty

An implied warranty is a guarantee of a product’s quality
that is not expressed in a purchase contract. An implied war-
ranty assumes that the item sold can perform the function for
which it is designed. Implied warranties are in effect when
the law implies that one exists by operation of law as a matter
of public policy for the protection of the public.

Liability for Contaminated Food. Jacob E. Decker & Sons
v. Capps™ is a case involving the question of the liability of a
manufacturer of food products to the consumer for damages
sustained by ingestion of contaminated sausage. One member
of a family died and others became seriously ill as a result
of eating contaminated food. The jury found that the sausage
had been contaminated before being packaged by the defen-
dant and that it was unfit for human consumption. The Texas
Supreme Court decided that the defendant was liable for the
injuries sustained by the consumers of the contaminated food
under an implied warranty. Liability in such a case is based
neither on negligence nor on a breach of the usual implied
contractual warranty. It is based on the broad principle of the
public policy to protect human health and life.

No Implied Warranty for Contaminated Blood. The pa-
tient in Perlmutter v. Beth David Hospital™ contracted serum
hepatitis from a blood transfusion. She relied on an implied
sales warranty as the basis of her suit. The court denied recov-
ery, pointing out that even though a separate charge of $60 was
made for the blood, the charge was incidental to the primary
contract with the hospital for services. Because there was no
claim of negligence, the court determined that blood provided
by the hospital was a service, rather than a sale, and, therefore,
barred recovery by the patient. The rationale of this case did
not extend to relieve commercial blood banks from liability

on the basis of strict liability warranty theories. Action could
have been instituted against the hospital if it had been shown
that the hospital was negligent in handling the blood.

Strict Liability

Strict liability refers to responsibility without fault and makes
possible an award of damages without any proof of manufac-
turer negligence. The plaintiff needs only to show that he or she
suffered injury while using the manufacturer’s product in the
prescribed way. The following elements must be present for a
plaintiff to proceed with a case on the basis of strict liability:

1. The product must have been manufactured by the
defendant.

2. The product must have been defective at the time it
left the hands of the manufacturer or seller. The defect
in the product normally consists of a manufacturing
defect, a design defect in the product, or an absence or
inadequacy of warnings for the use of the product.

3. The plaintiff must have been injured by the specific
product.

4. The defective product must have been the proximate
cause of injury to the plaintiff.

Manufacturer Responsible for Defective Latex Gloves

In Green v. Smith & Nephew AHP Inc.,”* Green began her
employment at St. Joseph’s Hospital in Milwaukee, where she
worked as a radiology technologist. Hospital rules required
Green to wear protective gloves while attending patients. To
comply with these rules, Green wore powdered latex gloves
manufactured by Smith & Nephew AHP (S&N). Initially,
Green used one or two pairs of gloves per shift. However, upon
her promotion to the CT department, this use began increas-
ing. Green’s job required her to change up to approximately 40
pairs of gloves per shift. Green began suffering various health
problems. Her hands became red, cracked, sore, and began
peeling. Green was eventually diagnosed with a latex allergy.
Her symptoms grew increasingly severe, eventually culminat-
ing in an acute shortness of breath, coughing, tightening of the
throat, and hospitalization on more than one occasion.

Green claimed that S&N should be held strictly liable for
her injuries. She argued that although S&N could have signifi-
cantly reduced the protein levels in and discontinued powdering
its gloves by adjusting its production process, S&N nonetheless
used a production process that maintained these defects in the
gloves. These defects, Green alleged, created the unreasonable
danger that S&N’s gloves would cause consumers to develop
latex allergy and suffer allergy-related conditions. The primary



56 CHaPTER 3 TORT Law

cause of latex allergy is latex gloves, and for this reason, latex
allergy disproportionately affects members of the healthcare
profession. According to Green’s medical experts, the vast ma-
Jority of people with latex allergy—up to 90% —are healthcare
workers. In addition, although latex allergy is not common
among the general population, Green’s medical experts testi-
fied that it affects between 5% and 17% of all healthcare work-
ers in the United States.

Although a manufacturer is not under a duty to manufac-
ture a product that is absolutely free from all possible harm
to every individual, it is the duty of the manufacturer not to
place upon the market a defective product that is unreason-
ably dangerous to the ordinary consumer.

The jury returned a verdict in favor of Green, finding
that S&N’s gloves were defective and unreasonably danger-
ous and that they caused Green’s injuries. The jury awarded
Green $1 million in damages. The court of appeals affirmed
the circuit court judgment. S&N then petitioned the Wiscon-
sin Supreme Court to review the court of appeals decision.

The Wisconsin Supreme Court affirmed the decision of
the court of appeals. Strict products liability imposes liability
without regard to negligence and its attendant factors of duty
of care and foreseeability. Regardless of whether a manufac-
turer could foresee the potential risks of harm inherent in its
defective and unreasonably dangerous product, strict products
liability holds the manufacturer responsible for injuries caused
by that product. When a manufacturer places a defective and
unreasonably dangerous product into the stream of commerce,
the manufacturer, not the injured consumer, should bear the
costs of the risks posed by the product.

Negligent Handling of Blood

A blood bank was found strictly liable in Weber v. Char-
ity Hospital of Louisiana at New Orleans,” when a hospital
patient developed hepatitis from a transfusion of defective
blood during surgery. Evidence established that the blood
bank collected, processed, and sold the blood to the hospi-
tal. Althdugh the hospital administered the blood, absent any
negligence in its handling or administration, it was not liable
for the patient’s injury. Many states have cnacted statutes to
exempt blood from the product category and thus remove
blood products from the theory of strict liability.

Res Ipsa Loquitur

Liability also may be based on the concept of res ipsa logui-
tur (the thing speaks for itself) by establishing the following:

1. The product did not perform in the way intended.

2. The product was not tampered with by the buyer or
third party.

3. The defect existed at the time it left the defendant
manufacturer.

Mislabeled Duragesic Patches

A manufacturer mislabeled a box of Duragesic patches,
a strong prescription medication for moderate-to-severe
chronic pain, marking the box as containing 25-pg patches.
In actuality, the box contained 100-g patches. The patient
placed a patch on her back to provide relief of severe back
pain. Instead of receiving the 25-pg dosage recommended
by her physician, she received 100 pg, four times the rec-
ommended dosage. The patient went into a coma and even-
tually died.

Products Liability Defenses

Defenses against recovery in a products liability case
include:

1. Assumption of a risk (e.g., voluntary exposure to
such risks as radiation treatments and chemotherapy
treatments)

2. Intervening cause (e.g., an intravenous solution
contaminated by the negligence of the product user,
rather than that of the manufacturer)

3. Contributory negligence (e.g., use of a product in a
way that it was not intended to be used)

4. Comparative fault (e.g., injury as a result of the
concurrent negligence of both the manufacturer and

plaintiff)

5. Disclaimers (e.g., manufacturers’ inserts and
warnings regarding usage and contraindications of
their products)

Courts often invalidate disclaimers and waivers of li-
ability for products as being against public policy. War-
ranties are limited so that manufacturers and retailers are
held responsible for personal injuries caused by the use
of a product.

Successful products liability cases tend to have a nega-
tive impact on the development of new drugs. In addition,
manufacturers tend to remove older technologies from the
marketplace to decrease their exposure to liability and po-
tential financial risks. On the positive side, the slipshod
manufacture of products is discouraged. This is increas-
ingly evident in the sale of food products where consumers
are demanding full disclosure of the contents of packaged
products.
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The Ohio Court of Appeals held that the delay
in providing the plaintiff treatment fell below the
medically acceptable standard of care. The court
was appalled that the physician had characterized
his evaluation as a medical examination or had im-
plied that what he described as a “cursory breast
examination” should be considered a medically
sufficient breast examination. It seemed incredible

to the court that a physician would deliberately
choose not to take the additional few minutes or
seconds to thoroughly palpitate the sides of the
breasts, which is a standard minimally intrusive
cancer detection technigue. His admission that
he merely “pressed” on the plaintiff's breasts,
coupled with the additional admission that such
acts would not necessarily disclose lumps in the
breasts, constituted poor medical care.

It was probable that an earlier procedure would
have safely and reliably conserved a large part of the
plaintif's right breast. Through inexcusable delays,
the plaintiff lost this option and, instead, was medi-
cally required to have the entire breast removed. The
court concluded that the defendant’s negligence was
the sole and proximate cause of the plaintiff’s losses.

CHAPTER REVIEW

1. A tort is a civil wrong, not including breach of contract, that is committed against a person or property for which a

court provides a remedy in the form of an action for damages.

2. Three categories of torts are:
a. Negligent torts
b. Intentional torts

c. Torts where strict liability is assessed regardless of fault
3. Negligence is a tort—a civil or personal wrong. It is the unintentional commission or omission of an act that a

reasonably prudent person would or would not do under the same or similar circumstances.

4. Forms of negligence:

a. Malfeasance: the execution of an unlawful or improper act
b. Misfeasance: the improper performance of an act that results in injury to another
c. Nonfeasance: a failure to act when there is a duty to do so

5. There are two degrees of negligence:

a. Ordinary negligence: the failure to do what a reasonably prudent person would do or doing what a reasonably

prudent person would not do under the circumstances of the act or omission in question

b. Gross negligence: the intentional or wanton omission of care that should be provided or the performance of an

improper act

6. To recover damages caused by negligence, the following clements must be present:
a. Duty to care: the legal obligation or obligatory conduct owed by one person to another
i. Standard of care is the conduct expected of an individual in a given situation.
b. Breach of duty: failure to meet a prevailing standard of care
c. Injury: without proof of harm or injury, a defendant cannot be found liable for negligence
d. Causation: the defendant’s negligence must be a substantial factor in having caused an injury

i. Foreseeability is the reasonable anticipation that harm or injury will result from an act or a failure to act. The
test for foreseeability is whether one should have reasonably anticipated that the event in question or a similar

event would occur.
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9.

10.

. For liability to be established based on failure to follow a specified standard of care outlined by statute, three elements

must be present:

a. The defendant must have been within the specified class of persons outlined in the statute.

b. The plaintiff must have been injured in a way that the statute was designed to prevent.

c¢. The plaintiff must show that the injury would not have occurred had the statute not been violated.

Intentional wrongdoing involves a willful act that violates another person’s interests. Not only must the action be

intentional, but also the perpetrator must realize that the action will result in harm. Intentional torts include:

a. Assault and battery

i. Assault is the infringement on the mental security or tranquility of another person.
ii. Battery is the violation of another person’s physical integrity. No actual physical harm needs to have occurred
for an individual to be guilty of assault.

b. False imprisonment is the unlawful restraint of an individual’s personal liberty or the unlawful restraint or con-
finement of an individual. For a false imprisonment charge to warrant recovery, the plaintiff must be aware of the
confinement and have no reasonable means of escape.

¢. Defamation of character is a false oral or written communication to someone other than the individual defamed
that subjects that individual’s reputation to scorn and ridicule in the eyes of a substantial number of respectable
people in the community. Two aspects of defamation of character are:

i. Libel: written defamation
ii. Slander: spoken (verbal) form of defamation

d. Fraud is a willful and intentional misrepresentation that could cause harm or loss to an individual or property. To
prove fraud, the following three elements must be established:

i. An untrue statement known to be untrue by the party making it and made with the intent to deceive
ii. A justifiable reliance by the victim on the truth of that statement
iii. Damages as a result of that reliance

e. Invasion of privacy is a wrong that interferes with the right of an individual to personal privacy.

f. Intentional or reckless infliction of mental distress is conduct so outrageous that it goes beyond the bounds toler-
ated by a decent society. Mental distress can include mental suffering from painful emotions such as grief, public
humiliation, despair, shame, and wounded pride.

Strict liability refers to liability without fault and makes possible an award of damages without any proof of manu-

facturer negligence. The plaintiff needs only to show that he or she suffered injury while using the manufacturer’s

product in the prescribed way.

Products liability is the liability of a manufacturer, seller, or supplier of chattels to a buyer or other third party for

injuries sustained because of a defect in a product. An injured party may proceed with a lawsuit against a seller,

manufacturer, or supplier on three legal theories: (1) negligence, (2) breach of warranty (express or implied), and (3)

strict liability. Products liability defenses include:

a. Assumption of a risk

b. Intervening cause

¢. Contributory negligence

d. Comparative fault

e. Disclaimers

oA =

REVIEW QUESTIONS

Describe the objectives of tort law.

Discuss the distinctions among negligent torts, intentional torts, and strict liability.

What forms of negligence are described in this chapter?

How does one distinguish between negligence and malpractice?

‘What elements must be proven in order to be successful in a negligence suit? Illustrate your answer with a case (the
facts of the case can be hypothetical).

. Can a “duty to care” be established by statute or contract? Discuss your answer.
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7. Describe the categories of intentional torts.
8. What is the difference between assault and battery?

9. What is defamation of character? What two forms can it take? Give an example of cach.
10. Under what circumstances can a patient be maintained in a hospital against his or her will?
11. What is fraud? What three elements must be present to establish fraud?

12. Describe how a patient’s privacy can be invaded.

13. What is the infliction of mental distress? Give an example.

14. What is products liability? Describe what legal theories an injured party can pursue when filing a lawsuit against a

seller, manufacturer, or supplier of goods.

15. Describe the defenses often used in a products liability case.
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